


















I. C. C. 
PRACTITIONERS’ 
JOURNAL 


Vou. IX May, 1942 No. 8 








Published Monthly—Ezcept July and August 
BY THE 
ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 
Eprrep AND MANAGED BY THE Boarp or Eprrors 
EE Fe. FER inc cicnniniominveninttivainiciiiviniiariiintadomnen Editor-in-Chief 
Investment Building, Washington, D. C. 
eees Fs SI a cisscretnnimtnisantaneamtiontet Managing Editor 
2218 1. C. C. Building, Washington, D. C. 


R. Granvinue Curry___......---------- Water Transportation Editor 
Southern Building, Washington, D. C. 


Be. Bia crecscemccndbcicnscncieiihed Rail Transportation Editor 
Southern Building, Washington, D. C. 


ey DOT, TO icitnnn cine tsstncarcinnesnicconenl Motor Transportation Editor 
American Trucking Associations, 1424 — 16th St. N. W., Washington, D. C. 


Cited: 9 I. C. C. P. Journal —— 
INDEXING SERVICES 
C. C. H. Legal Periodical Digest 
Current Legal Thought Index to Legal Periodicals 








SUBSCRIPTION PRICE TO NON-MEMBERS 
Per Year $6.00 Per Copy 60 Cents. 











Printed at Federalsburg, Maryland. 
Editorial and Business Office — 2218 1. C. C. Building, Washington, D. C. 


The publication of signed articles, notes or reviews 
in this JouRNAL implies no adoption by this Associa- 
tion of the views therein expressed. 











Association of 
Interstate Commerce Commission 
Practitioners 


COMMITTEE CHAIRMEN 
Executive Committee 


The President, Secretary and Treasurer are members ex-officio of the Executive 
Committee. All Regional Vice-Presidents are also members of this committee 
List of names of Vice-Presidents for current year will be found on inside front cover 
page. 


Admission to Practice Before |. C. C. 


Harry E. YOCKEY 2.00.0... eccccccccecesee. 1250 Consolidated Building, Indianapolis, Indiana 
Education for Practice 

I is GUI cc selasnsbincensvainslsmnrbuinisccsinennishugmalbinos 135 East 11th Place, Chicago, Illinois 
Membership 

re te 135 South LaSalle Street, Chicago, Illinois 
Memorials 

JOHN D. BATTLE... cccccccccccccceccsesscccsessvesseesveeae’ 804 Southern Building, Washington, D. C. 
Nominations 


Guernsey Orcutr........1740 Broad Street Station Building, Philadelphia, Pennsylvania 
Printing & Publicity 


DONALD O, MOORE... ccccccseccsseecseesseee 436 Seventh Avenue, Pittsburgh, Pennsylvania 
Precedure 
EE Ie 1626 K St. N. W., Washington, D. C. 
Professional Ethics & Grievances 
Wiwuiam A. NortHcutr................ Louisville & Nashville Railroad, Louisville, Kentucky 





SPECIAL COMMITTEES 
Revision of the Interstate Commerce Commission Rules of Practice 
UU I i cee icnevennsialinn Investment Building, Washington, D. C 


1. C. C. Appointments an 
PhP aiseae edt pin licdale Sock ae 2106 Field Building, Chicago, Illinois 


gislation 
Sees Transportation Building, Washington, D. C. 
Practice Before Regulatory Bodies of States & Federal Government 
and Unauthorized Practice of Law 
NS Pi TUN a inencniscsioecssder ciscinnee isc 135 East Ilth Place, Chicago, Illinois 


Revision of Constitution & By-Laws 
Wiwsur La Roe, Jr ecccccccccccssscsssssssseesesssen Investment Building, Washington, D. C. 














tucky 











Adventures in Discovery 


ArTHuR VAN METER 
Assistant General Solicitor, The Pennsylvania Railroad Company 


To a commerce attorney in frantic search for a sure fire defense of 
rates under attack, the ten volumes of the Interstate Commerce Acts, 
Annotated, published under the direction of the Interstate Commerce 
Commission, are a veritable treasure house of ideas, not only setting 
forth what the Commission has held in prior proceedings, but to a great 
extent forecasting what they are likely to say in future. They serve, 
therefore, a twofold purpose. On the one hand, they relieve him of 
much needless drudgery ; on the other, they remove most of the elements 
of suspense. Hawkins’ Digest of Decisions under the Interstate Com- 
merce Act fulfills much the same design. Needless to say, all who have 
occasion to use such aids owe to their tireless compilers an eternal debt 
of gratitude. 

Nevertheless, the habit of dependence upon a digest has distinct and 
serious drawbacks. The matter abstracted and assembled sets forth for 
the most part only what the Commission or a court has held, not often 
why it has so ruled. In any case, it incorporates the results of other 
men’s research, and like the automobile which has come to be a luxurious 
substitute for ‘‘lifting them up and putting them down,”’ it tends to 
make its users sluggish, indolent and without enterprise or enthusiasm. 
It is so much easier to search under the proper heading for 
a high sounding pronouncement to back up one’s sometimes feeble ar- 
gument than to take down the reports themselves and to dig therefrom 
two or three appropriate rulings which may possibly clinch the case. 

This, however, is not the only evil consequence which flows from 
too great dependence upon this form of assistance. Knowledge is still 
the open sesame to the achievement of power, prominence and prestige, 
and the fundamental knowledge to a proper understanding of all the 
ramifications of a rail rate structure is not to be gained by even the 
most conscientious perusal of annotations or digests. Nor may this 
deficiency be made up by diligent attention to the careful tutoring of 
our rate experts, however often the dose may be repeated. Only when 
we have dug the material out for ourselves can we call this acquisition 
ours. 

All this sounds very forbidding. Man is constitutionally lazy and 
ordinarily will not exert himself any more than he has to. Yet, strange 
to say, the practice of going back to source material instead of using 
short-cuts habitually, is not only profitable; in most instances it can 
be exciting, and it is invariably interesting. There are still so many 
anomalies, so many vestigial remnants in the present rate structure that 
when one finds a reason for any of them it is almost like turning 
up a nugget of gold in a pan of otherwise worthless silt. Experience this 
thrill but once, and the habit becomes fixed forever. 
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What, then, may you expect to find if you dig deep enough in the 
debris with which in over half a century of administrative action the 
Commission has surrounded itself? If you sat in on the proceedings 
in Docket No. 28090, T'ez-O-Kan Flour Mills Company v. Railroads, 
you frequently heard acrimonious discussion of ‘‘equated water mile. 
age,’’ and you learned that in order to equalize rates via steamer with 
those via rail, the Commission proposed to use a formula of 3.6 miles via 
water as the equivalent of 1 mile via rail. But did you ever attempt to 
find out who it was that first suggested this plan, or how the formula was 
arrived at? Likewise, in the so-called ‘‘Southern Governors’ Case,”’ 
Docket No. 27746, State of Alabama, et al. v. Railroads, one of the prin- 
cipal bones of contention was whether or not the cost of railroad oper- 
ation was greater in Southern than in Official Classification Territory, 
and, if so, did that fact furnish justification for the existing level of in- 
terterritorial rates? The validity of this presumption has been taken 
for granted for many years, but do you have any idea where reference 
was first made to it, or how the matter arose? 

Most, if not all practitioners before the Interstate Commerce Com- 
mission have from time to time come in contact with a rate situation 
involving the so-called ‘‘MeGraham formula,’’ and have doubtless been 
informed it was a system of making rates in Official Territory in which 
the New York-Chicago or Chicago-New York rate was adopted as the 
base rate and rates to the intermediate destinations or from the inter- 
mediate origins were made a certain percentage of the base rate. But 
who was McGraham, and how did his formula come to be evolved? 

Pickup-and-delivery service in connection with less-than-carload rail 
shipments is now taken as a matter of course, but in the year 1936, 
when it was first instituted, it seemed so contrary to previous operating 
practice that many of the important carriers were reluctant to institute 
it. Yet, for all its novelty, it was neither new nor revolutionary, since 
at least two railroads—The Baltimore and Ohio Railroad Company and 
The Pennsylvania Railroad Company—maintained such service in con- 
nection with a portion of their less-than-carload traffic from the year 
1867 until 1913 or 1914, at which time certain proceedings before the 
Interstate Commerce Commission brought about its elimination. 

A variety of reasons has been given by traffic officials and the Com- 
mission to justify a lower basis of rates on most commodities in Central 
Freight Association than in Trunk Line Territory. The competition 
between rail carriers has allegedly been keener. The so-called Illinois 
lines have been accused of pulling the rates down. Transportation on 
the Great Lakes and the Mississippi River system has been credited with 
having had a decided influence on the rate level. All of these, and 
many other elements, may have entered into the creation of the present 

rail rate structure. But which of these, if any, initiated the trend, and 
why? 

Suppose we blow the dust from the earlier volumes of the reports 
and try to learn from them an answer to a few of the questions we have 
just propounded. The first ‘‘Report and Opinion of the Commission” 
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to which we direct our attention is Freight Bureau of the Cincinnati 
Chamber of Commerce, et al. v. The Cincinnati, N. 0. & T. P. R. Co., 
dal., 6 I. C. C 195, decided May 29, 1894. Complainants attacked the 
cass rates in effect at the time from origins in ‘‘ Eastern Seaboard’’ and 
“Central Territories,’’ respectively, to Southern Territory, on the ground 
that they unjustly discriminated in favor of merchants and manufac- 
turers located in the Eastern Seaboard Territory and against merchants 
and manufacturers located in Cincinnati. In addition, a Chicago com- 
plainant called in question the reasonableness of the through rates from 
Chicago to Southern Territory. The writing of the report and opinion 
was credited to Commissioner Clements, and it will be noted that in the 
earlier years this was the usual practice. 

The summary of the issues sounds prosaic enough, it must be con- 
eeded. Carriers are called upon almost daily to meet allegations of a 
similar character. What makes this proceeding unusual is the manner 
in which through rates from Eastern Seaboard and Central Territory 
were constructed. Thus, from Eastern Seaboard states the inter-terri- 
torial class rates were joint through rates from origin to final desti- 
nation; from points in Central Freight Association Territory they were 
combinations made up of the local rates to the Ohio River known at that 
time as ‘‘Trunk Line rates’’ governed by the Official Classification and 
the local rates from the Ohio River to destinations in Southern Territory 
governed by the classification of the Southern Railway and Steamship 
Association. This in itself was bad enough, since it actually tended to 
make the rates from Central Freight Association relatively higher, 
mileage considered, than those from the Eastern Seaboard. But to add 
to the disparity, the Eastern Seaboard rates were not based on the all- 
rail mileages from origin to final destination. At the time the complaint 
was filed, there were several steamship lines plying between the Eastern 
Seaboard states to Charleston, Savannah and other southern points, 
and the all-rail joint through rates from Eastern Seaboard origins to 
destinations in Southern Territory were made on the basis of the steam- 
ship rates from New York to Charleston and Savannah plus the all-rail 
rates from the ports to numerous destinations in the interior. The ac- 
tual mileage by water from New York to these ports was estimated at 
about 750 miles, no distinction in mileage being made between the two 
ports. But the rates of the steamer lines were made on the basis of 
what was termed ‘‘constructive mileage’’ of 230 miles to Charleston and 
250 miles to Savannah. These mileages added to the actual rail mileages 
to the interior were termed ‘‘rate-making mileages’’ upon which the 
combined rail and water rates from New York were based and upon 
which many of the all-rail rates were predicated. 

Thus, in the year 1894 we encounter for the first time an attempt 
to estimate a water haul in terms of an equivalent rail haul. The esti- 
mate is that of the rail and water carriers themselves and was apparently 
not imposed upon them by outside authority. Instead of being 3.6 water 
miles for each rail mile as in the first 7'ex-O-Kan decision, the ratio was 
roughly 3 to 1, but there is nothing in the report to explain or justify 
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that ratio, as there has never been in any other proceeding any attempt 
to explain or justify any other ratio. 

Not only were the rates from Central Freight Association to South- 
ern Territory not based on a water factor less in amount than the rail 
haul would have been; they were not even based on the rate-making 
mileage from the origin in Central Territory to the destination in South- 
ern Territory. On the contrary, as we have already pointed out, they 
were the sum of the locals from points in Central Freight Association 
to the Ohio River plus the locals from the Ohio River to destinations 
in Southern Territory. 

This in itself would have been sufficiently unfair. But there was 
another element which made the situation even worse. Mile for mile the 
local rates south of the Ohio River were, as stated at page 247 of the 
report, ‘‘in all cases much higher, and in many cases a hundred percent 
or more higher than those from Chicago to Cincinnati.’’ Not only that; 
they were materially higher than the proportionals which the Southern 
lines received out of joint through rates in effect until April 17, 1893, 
from New York via Cincinnati to the same destinations. 

In sustaining the allegation that the assailed through rates from 
Central Freight Association to Southern Territory were unreasonable, 
the Commission observed at page 249: 


‘‘The cost on freight in general per pound per mile on the roads 
south of the river appears to have been for the years named in the 
tables heretofore given about 25 percent on an average greater than 
the cost per pound per mile on the roads from Chicago to the river. 
The tonnage from the latter roads is also greater than that from 
the former, as shown in the tables.”’ 


This assumption is based upon certain tables compiled by the 
statistician of the Commission for the years 1890, 1891 and 1892, as 
set forth at pages 212 to 214 of the report. The basic data was far from 
conclusive, and the Commission would today be very reluctant to com- 
mit itself with nothing better to go on. 

Up to this point in our analysis, we have learned that the rates from 
the Eastern Seaboard to the South were exceptionally low because of 
competition afforded by the steamship lines, and the rates from Central 
Freight Association to the South were high because they were combina- 
tion rates which include very high locals applicable within the South. 
But this does not explain why roads which normally compete for traffic 
should permit this highly anomalous situation to exist. Strange as it 
may appear, the scheme was largely engineered by the Southern Railway 
& Steamship Association. In cooperation with the roads leading south 
from Chicago, St. Louis, Cincinnati, Louisville and other western cities 
(these roads being known collectively as the Green Line), an agreement 
was entered into under which traffic naturally tributary to the carriers 
in each rate territory was to be preserved to those carriers. Thus, most 
of the manufactured articles and merchandise of the country was pro- 
duced in Eastern Seaboard and moved on the numbered class rates. On 
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the other hand, the products of the farm, the mines and forests originated 
generally in territories farther west and moved on the lettered classes 
of rates. In order that no carrier should invade the province of another, 
it was provided that no joint rates should be published from Central 
Freight Association to the South on commodities listed in the numbered 
dasses and that no joint rates should be published from Eastern Sea- 
hoard to the South on commodities listed in the lettered classes. There 
was a further limitation that on any commodity naturally tributary to 
me origin district, a rate published on that commodity from the other 
origin district must be at least 10 cents per 100 pounds higher than that 
published from the former origin (see pages 217 to 222). It happened 
that the rates under attack in the proceeding cited were all rates applic- 
able on the numbered classes. Accordingly, through joint rates were 
permissible under the agreement from Eastern Seaboard to the South, 
but from origins in Central Freight Association the carriers were re- 
quired to publish the full combination of locals. 

In the light of the facts disclosed by this decision, is it any wonder 
that the Commission, the public, and even the representatives of the 
carriers themselves are sometimes puzzled to account for certain long- 
standing anomalies and inconsistencies in the rate structure? 

When, as sometimes happens, our rate experts attempt to justify 
certain rates in Official Territory on the ground that they are construct- 
ed in accordance with the McGraham formula, the question immediately 
arises as to why that fact should make them sacrosanct. Was that a 
formula invented by the Interstate Commerce Commission, or has that 
body given to it the stamp of approval? At one time, before the distance 
seale of class rates based roughly on mileage and systems of commodity 
rates on many of the important commodities had been prescribed by 
the Commission, the answer to the second question might have been a 
qualified affirmative. As early as Detroit Board of Trade v. Grand 
Trunk Ry. of Canada, 2 I. C. C. 315, the Commission gave a fairly un- 
critical recognition to this method of making freight rates and the 
formula cropped up again from time to time in other decisions which 
need not be cited. It was not until November 28, 1917, however, in the 
Michigan Percentage Cases, 47 I. C. C. 409, in a decision written by 
Commissioner Charles C. McChord, that it was thought to be of sufficient 
moment to merit extended explanation. At page 416 of the report it is 
stated that— 


‘‘A careful study of the history of the rate adjustment with 
which we are dealing in this case was recently made by the chief of 
the tariff bureau of the Pere Marquette Railroad, one of the de- 
fendants’ principal witnesses in this proceeding, and the results of 
his study, which was based on an extended examination of old tariffs 
and other documents, were submitted as part of the evidence.’’ 


(Could that study by any chance have been the work of R. P. Paterson, 
present Freight Traffic Manager of the Pere Marquette, and one of the 
best informed traffic men in the country?) 
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The report then goes on to summarize the results of this study in 


the following paragraphs: 


‘‘There is no evidence of a percentage relationship between the 
rates to and from points in central freight association territory prior 
to 1871, although through rates were published to those points from 
the eastern cities before that date. In that year John T. McGraham, 
a clerk in the Pittsburgh office of the Union line, a fast freight line 
of the Pennsylvania Railroad, compiled a table, based on the through 
rates then in effect, showing the percentages which the rates from 
New York to 84 so-called basing points in central freight association 
territory bore to the New York-Chicago rates. Of these points 18 
were in Michigan, Grand Rapids being the farthest north. On 
December 15, 1871, this table was officially adopted by the eastern 
trunk lines as the basis to be employed thereafter in the construction 
of the rates on westbound traffic. The table showed the distances to 
all of the points, and the distance from New York to Chicago was 
given as 963 miles, which was probably arbitrary, and certainly not 
the short-line distance; and the distances to the other points seem 
also to have been arbitrarily determined. The distance assigned to 
each of the 84 points bore the same relationship to the distance of 
963 miles from New York to Chicago as the rates then in effect to 
the various points bore to the New York-Chicago rates, and it is not 
improbable that the distances were so fixed as to bring about that 
result. The rates to points other than the 84 basing points were 
determined by adding to the basing point rates the local rates from 
the basing points to the local stations, and no attempt was made to 
avoid departures from the long-and-short-haul principle. * * * * * 

‘* At a conference between the carriers in trunk line territory 
and those in what is now central freight association territory, held 
on April 13, 1876, a definite percentage basis was first adopted for 
the construction of rates on eastbound traffic. There is no evidence 
that Mr. McGraham had any part in this work. The Pennsylvania’s 
distance of 920 miles from Chicago to New York was adopted as the 
standard. This was not the short-line distance, but it was the 
shortest single-line distance. The table prepared at that time for 
use in the construction of rates on east bound traffic showed 98 
basing points, of which 8 were in Michigan. The distances assigned 
to the various points were not arbitrary, but were the actual dis- 
tances via the Pennsylvania lines, and these distances were used in 
making the rates. * * * * * The distances from points not located on 
the Pennsylvania were figured by taking their distances to the 
nearest Pennsylvania junction and the Pennsylvania distances be 
yond. *****” 


There is no space in a paper of this length to give details relating to 


the further history of the McGraham formula. To those perfectionists 
who insist upon knowing the entire story, the report of Commissioner 
McChord will well repay a careful reading. Suffice it to say here that 
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when a traffic expert testifies that a certain rate today has been made 
in accordance with the McGraham formula, his statement is at least in- 
accurate, if it is not altogether misleading. Mr. McGraham was not a 
maker of rates at all. The formula which the carriers in Trunk Line 
and Central Freight Association Territories adopted for the construction 
of interterritorial rates was based on varying percentages of the New 
York-Chicago rates and these percentages for the westbound rates were 
in the first instance the same as those shown in the McGraham table. 
But, whereas the mileages published to correspond with the percentages 
of the westbound rates were thoroughly arbitrary and were based on a 
New York-Chicago mileage of 963 miles, the eastbound rates which were 
subsequently placed on a percentage relationship to the Chicago-New 
York rates, were based on the mileage of the Pennsylvania Railroad be- 
tween Chicago and New York of 920 miles, the shortest single-line mile- 
age between those two points. In the case of westbound rates, too, the 
rate to a destination not a basing point was constructed by adding the 
rate from New York to the basing point to the local rate from the basing 
point. Eastbound rates published from points not located on the Penn- 
sylvania were constructed by adding to the short-line mileage from origin 
to the nearest basing point the basing point mileage to New York. The 
percentage which this mileage bore to the Chicago-New York mileage 
was then ascertained, and the origin assigned to the proper percentage 
group. Thus, the westbound adjustment to a great extent disregarded 
or ignored mileage, whereas the eastbound adjustment was based upon 
it, its chief defect being that the mileage of the Pennsylvania and not the 
absolute short-line mileage from each origin was used in the construction 
of the rates. Finally, the eastbound adjustment showed an early and 
persistent tendency toward the grouping of numerous origins having the 
same rates, while this tendency was never as pronounced nor as feasible 
under the strict application of the McGraham formula. 

This being the case, it should be obvious that to describe an east- 
bound adjustment as having been made in accordance with the Mce- 
Graham formula is totally erroneous as was recognized by Commissioner 
McChord at page 419 of the report. When, on March 10, 1886, the 
westbound adjustment was completely revised and the same rate struc- 
ture as that applicable eastbound was established, the McGraham formula 
to all intents and purposes passed into history. 

The bitter controversy which arose some years ago among the carriers 
in Official Classification Territory concerning the propriety of introduc- 
ing pickup-and-delivery service in connection with less-than-carload ship- 
ments, suggests that such a scheme was at that time a revolutionary 
departure from accepted railroad practice. Yet, two of the carriers 
engaged in that controversy at one time maintained and operated such 
a service—not for a short experimental period, but continuously and 
without a break for almost fifty years. 

If you doubt this statement, you have only to examine four cases 
which were passed upon by the Commission between June 8, 1912, and 
May 11, 1914. In the first of these, Casassa v. P. R. R. Co., et al., 24 
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I. C. C. 629, the complainant attacked as discriminatory the practice of 
defendants in delivering certain classes of freight in less-than-carload 
lots without charge for such delivery, while denying the same privilege 
to merchants whose places of business were located on Fourteenth Street, 
between Florida Avenue and Park Road, in the City of Washington, 
D. C. The contention was upheld by the Commission and a cease and 
desist order entered. 

Hardly had the ink dried on this decision, than the Commission was 
called upon to pass upon a second controversy. In Anacostia Citizens 
Asso. v. Baltimore & O. R. R. Co., 25 I. C. C. 411, the citizens of Ana- 
costia, D. C., alleged discrimination against them by reason of the exist- 
ence, among other things, of free storedoor pickup-and-delivery of cer- 
tain less-than-carload freight traffic to other sections of the City of 
Washington, D. C., while defendant denied to them the same privilege. 
In upholding this contention in part, the Commission ruled that because 
the Baltimore and Ohio maintained a freight station in Anacostia but 
two blocks distant from practically all the business houses, it was not 
guilty of the discrimination alleged in furnishing free pick-up-and-de- 
livery service elsewhere, but that the Philadelphia, Baltimore & Wash- 
ington Railway which had no such arrangement was guilty as charged, 
and a cease and desist order was entered as in the first instance. 

As a result of these two decisions, the carriers, in compliance with 
the cease and desist orders, sought to discontinue the free pickup-and- 
delivery service in Washington altogether. Accordingly, they filed ap- 
propriate tariffs which were promptly suspended by the Commission as 
a result of the protest of interested parties. After due hearing and 
consideration, the Commission, in Washington, D. C., Store Delivery, 
27 I. C. C. 347, held that to withdraw the service at Washington while 
continuing to maintain it at Baltimore would constitute undue discrimi- 
nation, and it ordered the schedules cancelled. 

The three cases cited above lead naturally and inevitably to the 
final step. Being unwilling to extend the free pick-up-and-delivery 
service and denied the privilege of withdrawing it at Washington alone, 
the carriers determined to get rid of it entirely. Therefore, they filed 
new tariffs withdrawing the service at both Baltimore and Washington. 
This time, the results were quite different. The Commission refused to 
suspend the schedules, and the Merchants & Manufacturers Association 
of Baltimore filed a complaint attacking as unreasonable, unjustly dis- 
eriminatory and unduly prejudicial the rates charged by defendants for 
application on the classes of freight which had previously received free 
pick-up-and-delivery service. In Merchants & Manufacturers Association 
v. Baltimore & O. R. R. Co., 30 I. C. C. 388, decided May 11, 1914, the 
Commission found that the discontinuance of storedoor delivery was 
warranted, and dismissed the complaint. The grounds for dismissal are 
not significant at this late date, but in the course of the report a history 
of the initiation and maintenance of the practice is set forth. 
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Thus, at page 389, it is said: 


‘‘The record shows that store-door delivery at Baltimore was 
first inaugurated in 1867 by the old Philadelphia, Wilmington & 
Baltimore Railroad. When that road became a part of the Penn- 
sylvania system in 1881 the delivery service was taken over and 
continued. In 1886, when the Baltimore & Ohio completed its Phila- 
delphia and New York extensions, store-door delivery was 
by that line. Certain water lines reaching Baltimore established, 
at a date not disclosed of record, a similar service.’’ 


At page 393, the Commission further observed that— 


‘*In the Washington case, we observed that the store-door serv- 
ice at both Baltimore and Washington presented features which in 
the absence of further explanation appeared to be grossly diserimi- 
natory. * * * * * The service was accorded only within restricted 
limits in each city, and was never accorded to any other city by the 
respondent carriers, nor to freight from points other than those in 
the restricted territory hereinbefore referred to. [i.e., Boston, 
Providence, New York and Philadelphia.] Buffalo, N. Y., Cleveland, 
Ohio, Pittsburgh and Harrisburg, Pa., and other important cities, 
all in commercial competition with Baltimore and Washington, were 
not only never given such delivery service, but the privilege was 
denied to traffic from those cities to Baltimore and Washington, 
although in direct competition with traffic from Philadelphia, New 
York, and New England.’’ 


It is interesting to note the reason given by railroad officials for 
the establishment of store-door delivery at Baltimore and Washington. 
Thus, at page 391 of the report, the traffic manager of the Pennsylvania 
lines is quoted as having attributed the institution of the practice to 
the competition of water lines operating along the Atlantic Seaboard 
and this explanation seems plausible when we take into consideration 
the fact that it applied only in connection with less-than-carload ship- 
ments originating in New England, New York City and Philadelphia. 
On the other hand, pick-up-and-delivery at all stations on the railroad 
in Official Territory was instituted in 1936 to meet another kind of com- 
petition, i.e., transportation by motor truck. The former finally was 
withdrawn because of its limited scope; the present system bids fair to 
endure as long as traffic of any character remains to the rails. 

In the year 1917, the carriers in Central Freight Association, in 
compliance with the suggestions contained in The Five Percent Case, 
31 I. C. C. 351, filed schedules intended to establish a new system of class 
rates for application within their territory. The schedules were sus- 
pended by the Commission, and this suspension and subsequent investi- 
gation led to the report and order in C. F. A. Class Scale Case, 45 I. C. C. 
254. The findings themselves need not concern us, since they were ren- 
dered nugatory by the decision of the Commission in Eastern Class Rate 
Investigation, 164 I. C. C. 314, but the explanation which is there given 
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for the low level of freight rates in that territory is highly interesting as 
well as instructive. Thus, at page 257, it is stated : 


‘‘The present published rates on all classes and for all dis- 
tances in C. F. A. territory, with the exception of some of those to 
and from Michigan points, are, as a rule, less than for hauls of 
equal length in eastern trunk line and New England territories. * * * 

‘*Before the civil war the legislature of the state of Ohio en- 
acted a statute which provided that for hauls of 30 miles or more 
within the state the rate for the transportation of property, with 
certain exceptions * * * * *, should not exceed 5 cents per ton per 
mile. This statute had the effect of making the rates on the first 
three classes for various distances, but principally for short hauls, 
less than they would have been under a strict observance of the 
C. F. A. scale. 

‘‘The statutory basis for a distance of 30 miles resulted in a 

‘ rate of 7.5 cents per 100 pounds, and that rate under a decision of 
the Ohio supreme court became the maximum for distances less than 
30 miles. It has depressed the first class rates for distances up to 
100 miles, the second-class rates for distances up to 45 miles, and 
the third-class rates for distances up to 30 miles. The rate depres- 
sions thus brought about in the state of Ohio have spread, through 
the action of competitive forces, to other states in C. F. A. territory 
and have become a part of and affected more or less the whole scale. 
The present rates in C. F. A. territory for distances of 375 miles, 
which is the distance used in publishing rates between Chicago and 
the western termini of the eastern trunk lines, are based on 60 
percent of the Chicago-New York rates These rates are graded 
down and the rates fixed by the Ohio statute are graded up until 
the two meet. The statute referred to was repealed about two 
years ago, but its effects still remain. * * * * *.’’ 


Like the dead hand of a testator, the effects of a seemingly in- 
nocuous act of a legislature may often extend beyond the boundaries of 
a state and influence the lives of generations yet unborn. Thus, a statute 
of the state of Ohio passed before the year 1861 and in effect for more 
than fifty years, was still an important factor in the making of rates, 
even though it was repealed. 

If the patient reader has followed the devious windings of this paper 
thus far, he is either a glutton for punishment or has ere now been in- 
bued with the same enthusiasm which brought these inconsiderable dis- 
coveries to light. If the former, perhaps he may be willing to receive 
other installments of mental nutriment at some future date; if the latter, 
there will be no need for further exposition, since he will probably have 
made a headlong dash for the library stacks long ere this. In any event, 
if the writer has been able to convince his unseen audience that ‘‘there’s 
gold in them thar hills,’’ he will have accomplished his purpose and been 
amply repaid. 





9, 15 














Office of Defense Transportation 


Duties of O. D. T. Broadened 


following Executive Order was issued by the President on May 
2, 1942: 


EXECUTIVE ORDER 


FURTHER DEFINING THE FUNCTIONS AND DUTIES OF THE 
OFFICE OF DEFENSE TRANSPORTATION 


By virtue of the authority conferred upon me by the Constitution 
and statutes of the United States, as President of the United States and 
Commander in Chief of the Army and Navy, it is hereby ordered : 


1. In addition to the functions, duties and powers conferred upon 
it by Executive Order No. 8989, approved December 18, 1941, the Office 
of Defense Transportation shall : 

a. Include within the scope of its authority and responsibility, as 
defined in said order, all rubber-borne transportation facilities, 
including passenger cars, buses, taxicabs, and trucks. 

b. Develop programs to facilitate the continuous adjustment of the 
Nation and its transport requirements to the available supply 
of transportation services relying upon rubber. 

ec. Formulate measures to conserve and assure maximum utilization 
of the existing supply of civilian transport services dependent 
upon rubber, including the limitation of the use of rubber-borne 
transportation facilities in non-essential civilian activities, and 
regulation of the use or distribution of such transportation facil- 
ities among essential activities. 


2. The several Federal departments and agencies which perform 
functions relating to the conservation or use of rubber-borne transpor- 
tation facilities shall, in discharging such functions, conform to such 
policies, programs, and measures as the Director of the Office of Defense 
Transportation may prescribe in the execution of the powers vested in 
him by this order and by Executive Order No. 8989. 

3. Nothing herein shall be deemed in any way to limit the functions 
and authority of the Chairman of the War Production Board under 
paragraph 4 of Executive Order No. 8989 of December 18, 1941 and 
paragraph la of Executive Order No. 9040 of January 24, 1942, nor the 
rationing authority delegated to the Office of Price Administration by 
War Production Board Directives No. 1 of January 24, 1942, No. 1A 
of February 2, 1942, No. 1B of February 9, 1942, No. 1C of February 
28, 1942, or any other Directive of the War Production Board supple- 


mentary thereto. 
FRANELIN D. Rooseve.r. 
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Amended General Order No. 1 


Because of an error which occurred through inadvertence in the 
previous copy of General Order O. D. T. No. 1, as amended, the O. D. T. 
has prepared a corrected order. It follows: 


GENERAL ORDER QO. D. T. No. 1 as AMENDED 
CONSERVATION OF Rat EQUIPMENT 
Subpart A—Merchandise Traffic 


§ 500.1 Definitions. As used in this part: 


(a) The term ‘‘Carrier’’ includes every carrier for hire, common or 
contract, operating in whole or in part by railroad, by motor vehicle, by 
inland waterways (including coastal canals), or as a freight forwarder. 

(b) The term ‘‘Merchandise’’ includes less-than-carload, any quan- 
tity, and freight forwarder shipments, except shipments carried in pas- 
senger train cars. 


§ 500.2 Loading of Cars. No carrier by railroad, on and after the 
effective date hereof, shall accept for shipment or forwarding, load or 
forward from the city or town at which such car is originated, any rail- 
way closed car containing less than 10 net tons of merchandise except: 

(a) A ear loaded to its full legal or visible cubic capacity ; 

(b) Where there is no other common carrier or common carriers, 
consistently with the provisions hereof, capable of transporting the 
shipments to be contained within the car; 

(ec) A ear which, because of construction or design, cannot be in- 
terchanged with other carriers, under M. C. B. rules; 

(d) A car principally containing airplanes, marine equipment, 
armament, artillery, munitions, parts thereof, tools and machinery 
therefor, or materials used in the production thereof, consigned to any 
military, naval or lend-lease agency of the United States, or to any per- 
son directly or indirectly engaged in producing, processing or assembling 
any thereof, for any such agency ; 

(e) A ear containing perishables, or explosives and dangerous 
articles, as the latter are defined in 18 U. S. C. 383; 

(f) A pick-up or concentration car operated between points which, 
from previous experience or actual present knowledge, it is reasonable 
to believe will arrive at destination with a net load of at least 10 tons; 

(g) When authorized by special or general permit of this Office. 


§ 500.2a Use of cars within municipalities. No carrier by railroad, 
on and after the effective date hereof, shall accept for shipment or for- 
warding, load or forward between points in the same municipality or 
between contiguous municipalities or within a zone adjacent to, and 
commercially a part of, any such municipality or municipalities, any 
closed freight car except: 
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(a) Where necessary to relieve carrier’s freight house facilities 
pecause of inability to obtain transportation of the shipment or ship- 
ments by motor vehicle ; 

(b) Where motor vehicles are not available with which to move 
the shipment ; 

(c) Where the carrier’s freight house or transfer facilities, or the 
consignor’s or consignee’s facilities are so located or constructed as to 
make it impracticable to transport the shipment by motor vehicle. 


§ 500.8 Holding of Shipments. No carrier by railroad shall hold, 
carry over, store, or warehouse any shipment of merchandise at any one 
station, except the final destination of the shipment, for longer than 36 
hours; or at two or more such stations for an aggregate period of more 
than 48 hours; except in cases where the carrier does not normally ren- 
der daily service, it may hold any shipment until the next regular 
scheduled service, or except where there is no other common carrier or 
carriers capable of transporting the shipment consistently with the pro- 
visions hereof. 


§ 500.4 Routing and Records. Where necessary to further the pur- 
poses hereof, every carrier by railroad is authorized and directed to de- 
part from or disregard the routing specified in the billing of any mer- 
chandise shipment: Provided, every such carrier shall keep and maintain 
adequate records of every shipment so diverted. 


§ 500.5 Submission of Plans. Every carrier described in Section 
500.1, individually or jointly, promptly shall formulate and submit to 
this Office, for consideration, plans designed to accomplish the purposes 
of this part by one or more of the methods described below: 


(a) Establish regular scheduled sailing days for specified merchan- 
dise car lines; 

(b) Alternate or stagger merchandise vehicle schedules between any 
two or more points; 

(ce) Reciprocally exchange merchandise shipments between two or 
more points; 

(d) Pool merchandise traffic, or revenues, or both between any two 
or more points; 

(e) Jointly load or operate merchandise vehicles between any two 
or more points ; 

(£) Appoint another person or carrier to act as its or their individ- 
ual, common or joint agent to solicit, concentrate, receive, load, forward, 
carry, unload, distribute, deliver merchandise traffic, receive, account 
for, distribute gross or net revenues therefrom, or otherwise handle or 
conduct the carrier’s or carriers’ business as carriers of merchandise, up- 
on just and reasonable terms and conditions: Provided, no carrier shall 
take any action of the character described in Subsections 500.5(a) to 
500.5(f), inclusive, except as it may hereafter be required to take in com- 
pliance with a specific order or orders issued by this Office, pursuant to 
such final plan or plans as this Office may formulate and prescribe. 
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§ 500.6 Diversion of Shipments. Whenever a Carrier by railroad ig 
unable to hold, load or forward any shipment of merchandise consistently 
with the provisions of this part, it shall divert such shipment to another 
carrier, which other carrier shall accept such shipment at the consignor’s 
door or at the diverting carrier’s station, as the case may be, and, to the 
extent of its available service capacity, and consistently with the provis- 
ions of this part load, forward and deliver such shipment as the agent 
of the diverting carrier, pursuant to the tariff rates, rules and regula- 
tions and upon the billing of the bill-of-lading carrier but via such 
routes and connections as the carrier to whom diverted shall select, upon 
the following terms and conditions: 


(a) Carrier responsibility to the owner of the property and among 
the participating carriers shall be as provided for initial, terminating, 
intermediate or delivering carriers by Section 20 of the Interstate Com- 
merce Act. 


(b) Except as may be otherwise provided by agreement between 
the interested carriers or prescribed by the Interstate Commerce Com- 
mission or by this Office upon appropriate application, the revenues ac- 
eruing from any shipment diverted hereunder shall be divided as fol- 
lows : 

(i) The diverting carrier shall receive that percentage of the total 
freight charges (excluding charges of all prior connections) which the 
first-class rail rate from the point at which the diverting carrier received 
the shipment to the point of diversion bears to the sum of such first-class 
rail rate and the first-class rail rate from the point of diversion to des- 
tination, and the carrier to whom diverted (and its connections) shall 
receive the remainder of such charges subject to a minimum of either 
(i) twenty (20) cents per 100 pounds, for the first 100 miles (or frac- 
tion thereof) of its haul, and ten (10) cents per 100 pounds for each 
succeeding 100 miles (or fraction thereof), plus in any case five (5) 
cents per 100 pounds for any pick-up at the door of the consignor or 
delivery to the door of the consignee, which may be performed by the 
carrier to whom diverted (any shipment of less than 100 pounds being 
taken as weighing 100 pounds) ; or (ii) fifty (50) cents per shipment; 
whichever is the greater ; 

(2) Subject to the minima specified in paragraph (a) of this sec- 
tion, when the shipment is diverted at origin by the bill-of-lading car- 
rier, who performs no line-haul movement thereof, such carrier shall re- 
ceive 10% of the revenue of 5¢ per 100 pounds in case of rates under 
50c, and be reimbursed for the amount paid by it for the pick-up, if any, 
of the shipment. 


(c) Unless otherwise agreed, settlements hereunder shall be made in 
cash at the time and place where the shipment is diverted. 


§ 500.7 Records and Reports. Each Carrier by railroad shall record 
for convenient inspection and report within thirty (30) days after the 
close of each calendar month to the undersigned : 
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(a) The number of freight cars loaded or forwarded with L. C. L. 
freight over each of its merchandise car lines or routes, and the number 
of tons loaded therein ; 

(b) A detailed statement of the origin, destination and weight of 
all cars handled during such calendar month loaded or forwarded with 
less than 10 tons of less-than-carload freight, with an indication of the 
particular section or paragraph of this General Order authorizing such 
movement ; 

(c) A statement of all intra-terminal cars handled during the pre- 
ceeding calendar month under paragraphs (a), (b), or (ec) of Section 
500.2a hereof. 


§ 500.8 Effective Dates. This part shall become effective on May 1, 
1942: Provided, That (without modifying Section 500.7) unless and until 
otherwise ordered : 

(a) Between May 1, 1942 and July 1, 1942, a minimum load of 6 
tons per car may be observed in lieu of the load of 10 tons per car other- 
wise required by Section 500.2. 

(b) Between July 1, 1942 and September 1, 1942, a minimum load 
of 8 tons per car may be observed instead of a minimum load of 10 tons 
per car required under the provisions of Section 500.2. 





Conservation of Motor Equipment 


In four orders (General Orders O. D. T. Nos. 3, 4, 5, and 6,) the 
Office of Defense Transportation, under date of April 20, 1942, has 
establishéd rules for conservation of motor equipment applicable to 
common, contract and private carriers by motor truck, and local delivery 
carriers. The orders become effective June 1, 1942. 

An explanatory statement accompanying General Orders O. D. T. 
Nos. 3, 4 and 5, relating to common, contract and private carriers by 
motor truck, follows: 


Present forecasts of the traffic which must be carried by our 
motor truck transportation facilities during 1942 and succeeding 
years indicate that unless we take immediate action to conserve and 
providently utilize transportation facilities and equipment, includ- 
ing rubber tires, the movement of essential military traffic and food- 
stuffs may be impeded. 

In 1941 approximately 700,000 new trucks were put in service 
in the United States. For the two year period, 1942 and 1943, there 
are available for all purposes only about 150,000 new trucks. 

The normal rate of depletion removes approximately 420,000 
motor trucks from service each year. Considering the rate of deple- 
tion, along with the limited number of trucks available for replace- 
ment, it is obvious that we are faced with an ever diminishing 
amount of motor truck equipment. At the same time we have the 
problem of transporting an ever increasing volume of traffic. 
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The best information available indicates that there will be legs 
than one-third of the number of motor truck tires available for 
rationing during the year 1942 than were sold during the year 1941. 
This will result in many trucks going out of service, due to the 
shortage of new tires and materials for retreading present tires. 

The responsibility of this Office to insure the continuous and 
expeditious movement of war traffic requires immediate action to 
eliminate methods of operation and duplication of parallel services 
which result in the wasteful use of motor trucks. 

Each motor carrier knows best where most of the mileage re- 
ductions can be made in its own operations. We ask that each 
carrier thoroughly study its own operations, in order to accomplish 
the maximum results intended by this Order. 

We ask further that each carrier adjust its services to comply 
with the spirit of the Order, and we are confident all carriers in- 
volved will cooperate in attaining the required objective. Relying 
upon this belief, the Order is much less rigid in its requirements, 
than would otherwise be the case. 

The attainment of full loads at all times is the objective of the 
Order. We realize that this can not be accomplished to perfection. 
Nevertheless, we must strive toward such a goal, in order to accom- 
plish the maximum results. 

We have established the tire carrying ability of the vehicle as 
a basis of computing the gross load. By merely deducting the un- 
laden weight of the vehicle from the gross permissible weight, we 
arrive at the net payload. (See Appendix 1). Normally, many 
vehicles are loaded much in excess of their tire capacity. We are 
asking each carrier not to overload beyond twenty (20) per cent. 
Tires will give maximum mileage if properly cared for and if not 
overloaded beyond twenty (20) per cent. Tires are very vital in 
our war effort ; it’s almost a sacred duty to protect them properly. 

A forthcoming amendment to the Tire Rationing Regulations, 
effective June 1, 1942, to be issued by the Office of Price Administra- 
tion provides that Local Rationing Boards shall refuse to grant 
certificates. to applicants when the tire to be replaced has been ren- 
dered useless and non-recappable through deliberate neglect. Should 
any List A applicant deliberately drive his tires beyond the point 
at which they could be recapped, he will be denied a certificate. For 
the same reason, a List B applicant will be denied a certificate. 
Also applicants who have ruined their tires by over-loading will be 
denied certificates. 

From the above formula, carriers will, in most instances, load 
close to 120% of rated tire capacity in one direction. When hauling 
in the opposite direction carriers are required to load as a minimum 
to 62144% of maximum capacity or 75% of the established capacity. 
We believe these loadings can be attained. The successful prosecu- 
tion of the war requires it. Numerous pieces of equipment may 
become idle, but bear in mind that during the balance of 1942 and 
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1943 less than 150,000 motor trucks of all sizes will be rationed when 
normally more than a million new units would be placed in service. 

We have reasons to believe that considerable freight is being 
carried over circuitous routes, which results in wasteful mileage. 
The elimination of such waste will require shippers to change 
routings in many instances, but we believe they will not hesitate to 
cooperate. 

Common carriers are the servants of the public by law. Ac- 
cordingly, such carriers are given more flexibility in order that they 
may render required common carrier services. We have asked the 
common carriers to do things not asked of contract and private 
carriers. For example, they are required to divert freight to some 
other carrier, when such freight has been in their possession at a 
terminal for more than 36 hours; and, further, they are required to 
accept diversions from other carriers. In this manner we hope to 
keep the flow of all traffic liquid. Common carriers may at times 
run partially loaded or empty, but not until they are certain there 
is no freight available to be transported in the direction of the 
movement of the empty vehicle. To do this effectively, we visualize 
the establishment by common carriers of numerous dispatching of- 
fices or clearing houses. 

Private carriers might violate the Interstate Commerce Act if 
they undertook to pool their shipments. They most likely would 
become carriers-for-hire under such circumstances, and would be 
subject to regulation by the Interstate Commerce Commission or 
other regulatory bodies. 

Contract carriers may pool in a limited way and, in many in- 
stances, can reduce schedules and jointly load trucks to save mileage. 

We have permitted all three types of carriers to move their 
trucks empty to a nearby point for the purpose of picking up 
another load. This practice may be entered into only when to do 
so would be in the furtherance of the spirit of these Orders. 

These Orders suggest a number of ways by which carriers may 
conserve motor equipment through joint action. Common and con- 
tract carriers may formulate plans for joint action, but such plans 
must be submitted to the Interstate Commerce Commission, the 
State regulatory body having jurisdiction over such traffic, or this 
Office for consideration. However, in order to avoid violations of 
the anti-trust laws, no such joint action shall be taken until the 
carriers have been ordered so to do by the appropriate regulatory 
body or by this Office. 

We are not unmindful that the effects of these Orders may, in 
some instances, cause inconvenience to the carriers involved. They 
were framed to avoid such injuries as far as possible, but because 
of the effect which the Orders may have upon shippers’ service 
generally, the carriers will be expected to give adequate publicity 
to both general and specific arrangements for their revised services. 

On the other hand, the war emergency requires that individual 
rights or interests of all our citizens be subordinated wherever 
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necessary to the common good. We rely upon the patriotism of the 
carriers and shippers who will be affected by these Orders to co. 
operate in the highest possible degree in making them effective even 
though they appear to affect them adversely. 

Address all communications regarding these Orders to John L. 
Rogers, Director, Division of Motor Transport, Room 4211 Inter- 
state Commerce Commission Building, Washington, D. C. 


General Order O. D. T. No. 3, relating to common carriers of proper- 
ty, is prefaced as follows. The other three orders carry substantially 
similar prefaces. 

By virtue of the authority vested in me by Executive Order No. 
8989 dated December 18, 1941, and in order to assure maximum utiliza- 
tion of the facilities, services, and equipment of common carriers by 
motor vehicle for the preferential transportation of materials of war and 
to prevent shortages in motor vehicle equipment necessary for such 
transportation, as contemplated by Section 6 (8) of the Interstate Com- 
merce Act; to conserve and providently utilize vital equipment, material, 
and supplies, including rubber; and to provide for the prompt and 
continuous movement of necessary traffic, the attainment of which pur- 
poses is essential to the successful prosecution of the war: 

In General Orders O. D. T. Nos. 3, 4, and 5, the following definitions 
of terms are set forth: 


The term ‘‘property’’ means all material, equipment and supplies 
of every kind, capable of being transported by motor truck. 

The term ‘‘motor truck’’ means either (1) a straight truck, (2) a 
combination truck-tractor and semi-trailer, (3) a full trailer, (4) or any 
combination thereof. 

The term ‘‘common carrier’? means any person which holds itself 
out to the general public to engage in the transportation of property in 
over-the-road service by motor truck for compensation, regardless of the 
designation of such person under any Federal or State statute. 

The term ‘‘contract carrier’? means any person other than a common 
earrier as defined by General Order O. D. T. No. 3, which engages in 
transportation of property in over-the-road service for compensation. 

The term ‘‘private carrier’’ means every person other than a com- 
mon carrier or a contract carrier as defined in General Orders O. D. T. 
No. 3 and O. D. T. No. 4, who transports property by motor truck in 
over-the-road service. 

The term ‘‘capacity’’ means the rated load-carrying ability of the 
tires on the motor truck (as shown in Appendix No. 1 attached hereto). 
Where the commodity is of light density the total space available for a 
load shall be the measure of capacity. : 

The term ‘‘special equipment’’ means any motor truck the primary 
carrying capacity of which is occupied by mounted machinery, or by & 
mounted tank or tanks designed to carry bulk liquids; low-bed motor 
trucks, pole trailers or pipe dollies. 
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The term ‘‘over-the-road’’ service means all operations except those 
wholly within any municipality or urban community, or between con- 
tiguous municipalities or urban communities, or within a zone adjacent 
to and commercially a part of any such municipality or municipalities 
or urban communities, or except hauls not more than fifteen (15) miles 
in length. 

The term ‘‘circuitous route’’ means any route or routes or combina- 
tion thereof which exceeds the most direct highway route by ten (10) 

r cent. 
a The term ‘‘person’’ means any individual, firm, copartnership, cor- 
poration, company, association, including a farm cooperative association 
as defined in the Agricultural Marketing Act, approved June 15, 1929, 
as amended, joint stock association, or Government or Governmental 
Agency, and includes any trustee, receiver, assignee, or personal repre- 
sentative thereof. 

While some portions of General Orders O. D. T. Nos. 3, 4, and 5, 
are similar, other portions are not. Therefore, to avoid misunderstand- 
ing, the remaining parts of the three orders will be quoted in full: 


GENERAL Orpver O. D. T. No. 3 
ComMMON CARRIERS OF PROPERTY 


§ 501.5 Elimination of Waste. On and after the effective date speci- 
fied herein, every common carrier shall : 

(a) Eliminate waste in operation and in duplication of parallel 
services, and curtail schedules and services to the extent necessary to 
carry out the purposes of this Order. 

(b) Conserve and properly maintain tires, motor truck equipment 
and other facilities necessary in conducting the business of a common 
carrier. 


§ 501.6 Loading and Operating Requirements. On and after the 
effective date specified herein, no common carrier shall : 


(a) Operate a motor truck transporting a gross load which exceeds 
by more than twenty (20) per cent its capacity as defined herein.’ 

(b) Operate a motor truck in over-the-road service unless such 
truck is loaded to capacity at origin point and will be loaded to not less 
than seventy-five (75) per cent of capacity on the return trip; or unless 
loaded to seventy-five (75) per cent of capacity at origin point and will 
be loaded to capacity on the return trip: Provided, however, that no 
intermediate point at which a portion of a load has been discharged 
shall be deemed to be a point of origin, but the point at which the last 
portion of a load has been discharged shall be deemed to be the point 
of the beginning of a return trip; and, Provided further that when a 
motor truck has moved, loaded to capacity, in the direction of the heavy 
general flow of traffic by motor truck, it may be returned to its origin 


1 Appendix 1, constituting a portion of General Orders O. D. T. 3, 4, and 5, is 
set forth later herein. 
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point partially loaded or empty, if there is no property in the possession 
of or on order to any common carrier awaiting transportation to, beyond 
or intermediate to said origin point to which said motor truck is return- 
ing, in a quantity which is beyond the capacity of such other carrier to 
transport within the time limit provided in Section 501.12 hereof. 

(ce) Accept or receive any property for transportation or transport 
any property, over any circuitous route or routes, except when no carrier 
capable of performing the service over a direct route is available. Pro. 
vided, however, that nothing contained in this sub-section shall prevent 
a@ common carrier from operating over a circuitous route when the direct 
route may be unsafe or unusable, or may be more destructive to tires 
or motor trucks. 


§ 501.7 Operations when empty. Nothing contained in sub-section 
501.6 (b) of this Order shall prevent a motor truck from moving empty 
from the point of final discharge of lading to a nearby point, where 
traffic is available for loading, if such traffic can not be transported by 


any carrier under any of the conditions set out in said sub-section 
501.6 (b). 


§ 501.8 Exemptions. The provisions of sub-section 501.6 (b) of 
this Order shall not apply to or include the following: 

(a) A motor truck exclusively containing explosives or dangerous 
articles, as the latter are defined in 18 U. S. Code 383. 

(b) A motor truck controlled and operated by any person or per- 
sons principally engaged in farming when used in the transportation of 
agricultural commodities and products thereof from a farm or farms, or 
in the transportation of farm supplies to a farm or farms. 

(c) Any motor truck coming within the definition of special equip- 
ment. 


§ 501.9 Operations by Special Authority. The provisions of this 
Order shall not apply to any motor truck which is engaged in a move- 
ment that is authorized by special or general permit of this Office. 


§ 501.10 Submission of plans. Whenever joint action between two 
or more common carriers is contemplated in order to accomplish any of 
the purposes of this Order, such carriers may formulate and submit to 
this Office for consideration, a plan or plans designed to accomplish such 
purposes by one or more of the methods described below: 

(a) Alternate or stagger motor truck schedules between two or more 
points. 

(b) Reciprocally exchange shipments or property between two or 
more points. 

(ce) Pool traffic, revenues, or both, between two or more points. 

(d) Jointly load or operate a motor truck or trucks between two 
or more points. 

(e) Divert traffic, lease equipment, operate joint terminals or pick- 
up or delivery vehicles. 
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(f) Establish arrangements with other carriers for the interchange 
of equipment. 

(g) Appoint one of their own number or any other person or car- 
rier to act as its or their individual, common or joint agent, to concen- 
trate, receive, load, forward, carry, unload, distribute and deliver proper- 
ty; receive, account for, and distribute gross or net revenues therefrom, 
or otherwise handle or conduct the carrier’s business as carriers of 
property upon just and reasonable terms and conditions. Provided, 
that this Order shall not be construed to authorize any carrier or car- 
riers to operate in any of the methods described in this section unless 
directed so to do by the Interstate Commerce Commission or a State 
regulatory body or the Office of Defense Transportation. 


§ 501.11 Interchange of traffic. Every common carrier whether by 
rail, motor, water or otherwise shall accept and receive from any other 
carrier and transport all shipments of every kind. Such shipments shall 
be handled and transported in the same expeditious and efficient manner 
as shipments of a like nature received from any other source: Provided, 
that no carrier shall be required to accept or receive shipments it is not 
authorized to transport, or at a point or points which the receiving 
carrier is not authorized to serve, or beyond his or its ability to trans- 
port. 


§ 501.12 Holding shipments. No common carrier shall hold, carry 
over, store, or warehouse any shipments at any one station, except the 
final destination of the shipment, for longer than 36 hours, or at two 
or more such stations for an aggregate period of more than 48 hours, 
except where there is no other carrier or carriers capable of transporting 
the shipments consistently with the provisions of this Order. 


§ 501.13 Records and reports. Every common carrier shall prepare 
and maintain such records, and make such reports, as this Office may 
hereafter require for the purpose of this Order, and keep such records 
available and open for inspection at all reasonable times for investigation 
by this Office. 


§ 501.14 Carrier Liability. Common carrier responsibility to the 
owner of the property and among the participating carriers shall be as 
provided by law for initial, terminating, intermediate or delivering 
carriers. 


§ 501.15 Division of revenues. Every common carrier by rail,. 
motor, water or otherwise shall establish just, fair and equitable divi- 
sions of revenues derived from transportation performed pursuant to 
this Order. Unless the division of revenues from any interchanges made 
pursuant to the provisions of this Order shall have been agreed upon by 
the interested carriers, or shall have been prescribed by the Interstate 
Commerce Commission, or by the appropriate State regulatory body, 
such revenues shall be divided as this Office shall order. 
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GENERAL Orver O. D. T. No. 4 
Contract CARRIERS OF PROPERTY 


§ 501.17 Elimination of Waste. On and after the effective date 
specified herein, every contract carrier shall : 


(a) Eliminate waste in operations and curtail schedules and serv- 
ices to the extent necessary to carry out the purposes of this Order. 


(b) Conserve and properly maintain tires, motor truck equipment, 
and other facilities necessary in conducting the business of a contract 
carrier. 


§ 501.18 Loading and operating requirements. On and after the 
effective date specified herein, no contract carrier shall : 


(a) Operate a motor truck transporting a gross load which exceeds 
by more than twenty (20) per cent its capacity as defined herein. 


(b) Operate a motor truck in over-the-road service unless such 
truck is loaded to capacity at origin point and will be loaded to not less 
than seventy-five (75) per cent of capacity on the return trip; or unless 
loaded to seventy-five (75) per cent of capacity at origin point and will 
be loaded to capacity on the return trip; Provided, however, that no 
intermediate point at which a portion of a load has been discharged 
shall be deemed to be a point of origin, but the point at which the last 
portion of a load has been discharged shall be deemed to be the point 
of the beginning of a return trip. 


(c) Accept or receive any property for transportation or transport 
any property, over any circuitous route or routes, except when no carrier 
capable of performing the service over a direct route is available. Pro- 
vided, however, that nothing contained in this sub-section shall prevent a 
contract carrier from operating over a circuitous route when the direct 
route may be unsafe or unusable, or may be more destructive to tires or 
motor trucks. 


§ 501.19 Operations when empty. Nothing contained in sub-section 
501.18 (b) of this Order shall prevent a motor truck from moving empty 
from the point of final discharge of lading to a nearby point, where 
traffic is available for loading, if such traffic cannot be transported by 
_ so under any of the conditions set out in said sub-section 


§ 501.20 Exemptions. The provisions of sub-section 501.18 (b) of 
this Order shall not apply to or include the following: 


(a) A motor truck exclusively containing explosives or dangerous 
articles, as the latter are defined in 18 U. 8S. Code 383. 

(b) A motor truck controlled and operated by any person or per- 
sons principally engaged in farming when used in the transportation of 


1 Appendix 1, consisting of a portion of General Orders, O. D. T. Nos. 3, 4 and 
5, is set forth later herein. 
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agricultural commodities and products thereof from a farm or farms or 
in the transportation of farm supplies to a farm or farms. 

(ec) Any motor truck used exclusively in the maintenance of any 
public utility. 

(d) Any motor truck operated exclusively in the furtherance of 
public health and safety. 

(e) Any motor truck coming within the definition of special equip- 
ment. 

(f) Any motor truck operated exclusively in behalf of the armed 
forces of the Federal or a State Government. 


§ 501.21 Operations by special authority. The provisions of this 
Order shall not apply to any motor truck which is engaged in a move- 
ment that is authorized by special or general permit of this Office. 


§ 501.22 Submission of plans. Whenever joint action between two 
or more contract carriers is contemplated in order to accomplish any of 
the purposes of this Order, such carriers may formulate and submit to 
this Office for consideration, a plan or plans designed to accomplish such 
purposes by one or more of the methods described below: 

(a) Alternate or stagger motor truck schedules between two or more 
points. 

(b) Reciprocally exchange shipments or property between two or 
more points. 

(ce) Pool traffic, revenues, or both, between two or more points. 

(d) Jointly load or operate a motor truck or trucks between two or 
more points. 

(e) Divert traffic, lease equipment to a common or contract carrier. 
Provided, that this Order shall not be construed to authorize any car- 
rier or carriers to operate in any of the methods described in this sec- 
tion unless directed so to do by the Interstate Commerce Commission, or 
a State regulatory body, or the Office of Defense Transportation. 

§ 501.23 Records and Reports. Every contract carrier shall prepare 
and maintain such records and make such reports as this Office may here- 
after require for the purpose of this Order, and keep such records avail- 
able and open for inspection at all reasonable times for investigation by 
this Office. 


GENERAL OrpER O. D. T. No. 5 
PRIVATE CARRIERS OF PROPERTY 


§ 501.25 Elimination of Waste. On and after the effective date 
specified herein, every private carrier shall: 

_ (a) Eliminate waste in operations and conserve and properly main- 
tain tires, motor truck equipment and other facilities necessary in con- 
ducting the transportation by the carrier, and curtail schedules to the 
extent necessary to carry out the purposes of this Order. 

§ 501.26 Loading and Operating Requirements. On and after the 
effective date specified herein, no private carrier shall : 
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(a) Operate a motor truck transporting a gross load which exceeds 
by more than twenty (20) per cent its capacity as defined herein.' 

(b) Operate a motor truck in over-the-road service unless such truck 
is loaded to capacity at origin point and will be loaded to not less than 
seventy-five (75) per cent of capacity on the return trip ; or unless loaded 
to seventy-five (75) per cent of capacity at origin point and will be 
loaded to capacity on the return trip: Provided, however, that no inter- 
mediate point at which a portion of a load has been discharged shall be 
deemed to be a point of origin, but the point at which the last portion 
of a load has been discharged shall be deemed to be the point of the be- 
ginning of a return trip. 

(c) Use a circuitous route in any transportation movement, except 
when no carrier capable of performing the service over a direct route 
is available. 


§ 501.27 Operations When Empty. Nothing contained in sub-sec- 
tion 501.26 (b) of this Order shall prevent a motor truck from moving 
empty from the point of final discharge of lading to a nearby point, where 
traffic is available for loading, if such traffic can not be transported by 
any carrier under any of the conditions set out in said sub-section 
501.26 (b). 


§ 501.28 Exemptions. The provisions of sub-section 501.26 (b) of 
this Order shall not apply to or include the following: 

(a) A motor truck exclusively containing explosives or dangerous 
articles, as the latter are defined in 18 U. S. Code 383. 

(b) A motor truck controlled and operated by any person or per- 
sons principally engaged in farming when used in the transportation of 
agricultural commodities and products thereof, from a farm or farms or 
in the transportation of farm supplies to a farm or farms. 

(ec) Any motor truck used exclusively in the maintenance of any 
public utility. 

(d) Any motor truck operated exclusively in the furtherance of 
public health and safety. 

(e) Any motor truck coming within the definition of special equip- 
ment. 

(f) Any motor truck owned, controlled or operated by the armed 
forces of the Federal or a State Government. 


§ 501.29 Operations by Special Authority. The provisions of this 
Order shall not apply to any motor truck which is engaged in a move- 
ment that is authorized by special or general permit of this Office. 


§ 501.30 Records and Reports. Every private carrier shall pre- 
pare and maintain such records, and make such reports, as this Office 
may hereafter require for the purpose of this Order, and keep such 
records available and open for inspection at all reasonable times for in- 
vestigation by this Office. 





1 Appendix | constituting a portion of General Orders O. D. T. Nos. 3, 4 and 
5, is set forth later herein. 
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Appenpix No. 1 


The capacity of any motor truck shall be determined by multiplying 
the number of tires, of the size and description, mounted on the running 
wheels of such motor truck by the number of pounds of rated load 
earrying ability of such tires as designated in this Appendix; from the 
result of this computation there shall be deducted the unladen weight of 
the motor truck; the remaining balance, for the purposes of this Order 
shall be the capacity of such motor truck as defined herein. 


ForRMULA: 
Tires x carrying ability of tires, deduct unladen weight of ve- 
hicle. Result gives load to be carried. 
EXAMPLE: 
Tires 9.00x20 
10 x 3,450 lbs = 34,500 Ibs. 
14,500 Ibs. unladen weight. 





20,000 load to be carried. 


Description of aad Rated a pad Corsi Ability m 
Size No. of Plies mds Per 
15” 6 1500 
15” 8 1700 
6.00-16 6 1130 
6.00-17 6 1250 
6.00-20 6 1400 
6.00-20 /30x5 8 1700 
6.50-16 6 1290 
6.50-17 6 1500 
6.50-18 6 1575 
6.50-20 6 1700 
6.50-20 /32x6 8 1950 
7.00-15 6 1415 
7.00-15 8 1575 
7.00-16 6 1485 
7.00-16 8 1650 
7.00-17 6 1550 
7.00-17 8 1725 
7.00-18 8 1800 
7.00-20 8 1950 
7.00-20 /32x6 10 2250 
7.00-24/36x6 10 2575 
7.50-15 8 1825 
7.50-15 10 2225 
7.50-16 6 1660 
7.50-16 8 1850 
7.50-17 8 2000 
7.50-18 8 2100 
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Description of Tire 


Size No. of Plies 
7.50-18 /32x7 10 
7.50-20 8 
7.50-20/34x7 10 
7.50-24 8 
7.50-24/38x7 10 
8.25-15 10 
8.25-15 12 
8.25-18 10 
8.25-18 12 
8.25-20 10 
8.25-20 12 
8.25-22 10 
8.25-24 10 
8.25-24 12 
9.00-15 10 
9.00-15 12 
9.00-18 10 
9.00-18 12 
9.00-20 10 
9.00-20 /36x8 12 
9.00-22 10 
. 9.00-24 10 
9.00-24/40x8 12 


10.00-15 (9.75-15) 12 
10.00-18 (9.75-18) 12 
10.00-20 (9.75-20) 12 
10.00-20/38x9 14 
10.00-22 (9.75-22) 12 
10.00-24 (9.75-24) 12 
10.00-24/42x9 14 
11.00-18 (10.50-18) 12 
11.00-20 (10.50-20) 12 
11.00-20 (10.50-20) 14 
11.00-22 (10.50-22) 12 
11.00-24 (10.50-24) 12 
11.00-24 (10.50-24) 14 
12.00-18 (11.25-18) 14 
12.00-20 (11.25-20) 14 
12.00-20/40x10 16 
12.00-22 14 
12.00-24 (11.25-24) 14 
12.00-24/44x10 16 
13.00-20 (12.75-20) 16 
13.00-24 (12.75-24) 16 
14.00-20 (13.50-20) 16 
14.00 20 (13.50-20) 18 
14.00-24 (13.50-20) 16 


Rated Load Carrying Ability in 


Pounds Per 
2500 
2250 
2700 
2550 
3100 
2275 
2600 
2550 
2925 
2750 
3150 
2950 
3125 
3600 
2875 
3200 
3225 
3600 
3450 
3850 
3675 
3925 
4375 
3375 
3775 
4000 
4350 
4275 
4550 
4925 
4200 
4500 
4850 
4750 
5000 
5400 
5125 
5475 
5875 
5800 
6150 
6600 
6750 
7575 
8200 
8700 
9150 


ire 





Si: 
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ty in Description of Tire : Rated Load Carrying Ability in 
Size No. of Plies Pounds Per Tire 
14.00-24 (13.50-24) 18 9700 
#10 6 1100 
#11 6 1100 
#12 6 1200 
#13 6 1300 
#14 6 1400 
#15 6 1500 
#16 6 1600 
#17 8 1700 
#18 8 1800 
#19 8 1900 
#20 10 2000 
#22 10 2200 
#28 10 2800 
#34 10 3400 
#40 12 4000 
#42 12 4200 
#44 12 4400 
#48 12 4800 
#50 12 5000 
#52 12 5200 





Form of Application For Special Permit Under 
O. D. T. Orders Nos. 3, 4, and 5 


Below is set forth in full the form on which application must be 
made for special permission under General Orders O. D. T. Nos. 3, 4, 
and 5. It is numbered Form 3-A. 


Form 3-A 
OFFICE OF DEFENSE TRANSPORTATION 


Division oF Motor TRANSPORT 


Application for Special Permit Under General Orders O. D. T. 
Nos. 3, 4 and 5 


BF GU cc ecipsentcch ached na ncos cutie corscsaliobethcbeekesetcac os corachn dagLievastea eine a a ee 
(if an individual) (last) (first) (middle) 

Ne ite has ck visi clpsclsis ities nc siaonbus stb cuba hacal Ddecbiatiadienieh toa Lataemim ati ldiamlss tsbcaeéKers ces 

Individual........ Co-partnership........ Corporation........ Other specify.................... 

FI oe. csvustocnisnecisnerssssevckctdeadignssithasla aD ih teecitnaaltiaiag adidas te betel Mites as och voters 


(number) (street or R.F.D.) (county) (town) (state) 
Il Authority is requested for special permit as a common carriet........, contract 
carriev........., private carrier......... 
III Special or general commodities to be transported. Outbound............................ 
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Vil 


VIII 


IX 


XI 


XII 


XIII 


srasceesenrerecssesserensrrcnsersceseeeessasencsseceseeeeees BERD sercevecceneesceeernnseerees@eseneee@erssecercerseeteranes 


RE DDE ORL. LS LOM EAR IBS 
Are regular routes used by you in performing service between the same 


1X and X To Be Answered by Private Carriers Only 
Are one or more competitors serving the same points. Yes 
If answer is “Yes” check the following: How do your competitors make 
their deliveries. By own truck........ , contract carrier by motor truck........, 
common carrier by motor truck........ Acs: , water........, otherwise......... 
Are there other private carriers operating motor trucks in the same direction 
as you are. Yes........, No......... Are they returning loaded........ , Partially 
loaded........, empty......... Give details 


Do any of your competitors move loaded motor trucks in the same direc- 
tion you seek authority to move empty or partially loaded motor trucks. 
Yes........, No......... If the answer is “Yes” name them 


Is any transportation service available by—common carrier by motor truck, 
Yes...., No........ ; contract carrier by motor truck, Yes........ ‘_ weer ; rail, 


each and every carrier performing such service and describe in detail why 
such service can not be utilized by you in performing your deliveries. 
(Attach answer and mark Exhibit XII) 

What effort has been made by you to get each of the above to perform this 
I eno cacd, cous niger delaaeds sass bies samcasieeoaeb erat edeaanaagalciennaien 








X\ 


ot ae oe Bee eee 
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XIV What have you done to reduce mileage .................c..cccsssessssesessseenesnesnesnnenecenennennes 











XV What usage will be made of your motor equipment if this application is 
OE IIE dcsdacivincitice intoicionges 








XVI Number of motor trucks that would be taken out of service if this appli- 


cation is not granted. Straight trucks........ truck tractors........, semi- 
trailers........, full .trailers......... 

XVII Is the movement for which special authority is sought seasonal. Yes........, 
No......... (APR ERE eae ee NON ie RARE MRI By 


XIX_ If this application is granted what would be the effect in the saving of other 
transportation facilities. Explain fully 








XX _ In event you are unable to procure tires or other essential parts or materials 
how would the traffic you transport move after your present motor trucks 
are no longer usable 


OATH 
peel aah iahe Baek cate al ee SP Te tie } ag 
eae ar seer an P ots Warts : 
RE ce REL ee DART ok Ree ee, PM makes oath and says that 
(name of affiant) 
a cenitac eae Te een meV eee that 
(title of affiant) (name of applicant) 


he is authorized on the part of said applicant to verify and file with the Office of 
Defense Transportation this application and exhibits attached thereto; that he has 
carefully examined all of the statements contained in such — and the ex- 
hibits attached thereto and made a part thereof; that he has knowledge of the 
matters set forth therein and that all such statements made and matters set forth 
therein are true and correct to the best of his knowledge, information, and belief; 
affiant further says that the — makes this application in good faith and 
tepresents that every effort has been made to get the transportation conducted with- 
out = waste now prevalent in the operation for which special authority is hereby 
sought. 


Subscribed and sworn to before me, a .o..........ecccccccccsecesseesessesesveessneseeseeseenees in and for the 
State and County above named, this................ pe ONE Es » Wenn. 
Seal 


My COMMISSION EXPITES .............0--.e-seccesseesecneceesseesecssesneseesessnseneese 
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GENERAL Orper O. D. T. No. 6 


(As Amended May 9, 1942) 
LocaL DELIveryY CARRIERS 


The order applicable to local delivery carriers is somewhat different 
from the other three orders. It follows: 
§ 501.31 Definitions. As used herein: 


(a) The term ‘‘vehicle’’ means any rubber-tired vehicle propelled 
or drawn by mechanical power or by horses. 

(b) The term ‘‘local carrier’’ includes every person engaged in 
the transportation of property by vehicle for compensation or in the 
furtherance of or incidental to any commercial enterprise, within any 
municipality or other urban community, or between contiguous mu- 
nicipalities or communities, or within a zone adjacent to and commercial- 
ly a part of any such municipality or municipalities or communities, or 
in making hauls which do not exceed 15 miles in length. 

(c) The term ‘‘person’’ means any individual, firm, copartnership, 
corporation, company, association, including any trustee, receiver, as- 
signee, or personal representative thereof, and any agency of the United 
States or of any State not hereinafter exempted. 

(d) The term ‘‘special delivery’’ means a delivery by vehicle made 
at the special instance or request of a particular person other than as 
a part of a regular scheduled delivery service. 

(e) The term ‘‘call backs’’ means every call by a vehicle of a local 
carrier at the premises of any one person subsequent to the first call on 
any given day, and includes calls made for the sole purpose of picking 
up property for return to consignor, or for making collections. 


§ 501.32 Special Deliveries, Call Backs, Number of Deliveries. Ef- 
fective June 1, 1942, no local carrier shall: 

(a) Make any special deliveries except to hospitals and the armed 
forces of the United States and except deliveries of medicines and other 
necessary supplies for the protection in emergencies of the public health, 
life, and safety. 

(b) Make any call backs. 

(ec) Make more than one delivery on any one day to any one per- 
son, except special deliveries authorized by Paragraph (a) of this 
section; Provided, however, That when one day’s shipment or ship- 
ments to any one person exceed the capacity of a single vehicle, then and 
in that event delivery of such shipment or shipments shall be considered 
as one delivery. 

§ 501.33 Reduction of mileage. Effective June 1, 1942, each local 
earrier shall reduce the total monthly vehicle mileage of rubber-tired 
vehicles in a minimum amount equal to 25% of the total mileage of 
vehicles in operation during the same calendar month of the year 1941 
exclusive of the mileage eliminated as result of the requirement of Sec- 
tion 501.32 of this Order. In the event any local carrier was not engaged 
in operation during the corresponding calendar month in 1941, the mile- 
age of vehicles operated by such local carrier during the month of May, 
1942, shall be used as a basis for computing the reductior in monthly 
vehicle mileage as herein required. 
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§ 501.34 Proposed plans for joint action. All joint and col- 
lective action taken by local carriers in compliance with this Order 
shall be in conformity with the terms and provisions of the joint state- 
ment issued by the Office of Defense Transportation and the Department 
of Justice dated March 12, 1942, a copy of which statement is appended 
to this Order. In accordance with such statement, proposed plans for 
pooled or cooperative deliveries, for curtailing services, or for entering 
into other arrangements involving joint action by local carriers may, 
if desired, be submitted to this Office for consideration and approval. 
In order that this Office may be informed concerning plans which have 
been or are hereafter placed in operation without such prior submission 
for consideration and approval, a copy of each such plan shall be filed 
with this Office. 


§ 501.35 Records and reports. Every local carrier shall prepare 
and maintain records as to mileage performed and steps taken to comply 
with the requirements of Section 501.32 and 501.33 hereof, and shall 
prepare and maintain such other records and make such reports as this 
Office may hereafter require. All such records shall be kept available 
and open for inspection to representatives of this Office at all reasonable 
times. 


§ 501.36 Exemptions. The provisions of this Order shall not apply: 


(a) To vehicles operated exclusively in connection with the con- 
struction and maintenance of essential telegraph, telephone, organized 
radio communications, electric light and power, gas, water supply, sewage 
disposal, garbage disposal, and sanitation services ; 


(b) To vehicles owned, controlled, or operated by the armed forces 
of any State and of the United States; 


(ec) To a vehicle controlled and operated by any person or persons 
principally engaged in farming when used in the transportation of agri- 
cultural commodities and products thereof from a farm or farms, or in 
the transportation of farm supplies to a farm or farms; 


(d) To that portion of the business of any local carrier rendered in 
performing pick-up and delivery service for line-haul motor, rail, ex- 
press, air and water carriers, or for freight forwarders ; 


(e) To any vehicle which is engaged in a movement that is authoriz- 
ed by special or general permit of this Office. 


PRocEDURE For SUBMISSION OF PROPOSED PLANS 
To Tue OFrFice oF DEFENSE TRANSPORTATION 


It is of paramount importance that rubber, motor vehicle equip- 
ment, and other vital materials used in the rendition of local delivery 
service be conserved to the greatest extent possible at the earliest pos- 
sible date. Therefore, the Office of Defense Transportation recommends 
that the procedure outlined below be followed in establishing plans or pro- 
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grams which have as their sole purpose the conservation of such ma- 
terials : 


1. In the development of such programs the fullest possible 
consultation should be had with all interested or affected parties 
including consumer groups (insofar as they are organized). 

2. In the event a joint voluntary plan of action has been 
adopted by any group (which plan of action in all instances should 
be reduced to writing and signed by all persons party thereto) and 
such persons desire that such plan shall be cleared by the Office of 
Defense Transportation and the Department of Justice, prior to 


the effectiveness thereof, such clearance may be procured in the 
following manner: 


a. The plan so adopted should be immediately forwarded to Mr. 
John L. Rogers, Director, Division of Motor Transport, Office 
of Defense Transportation, Room 4211, Interstate Commerce 
Commission Building, Washington, D. C. 

b. The plan so submitted will be reviewed by the Director and any 
questions which it raises under the anti-trust laws will be dis- 
cussed with the Department of Justice. If the Director approves 
the plan and the Department of Justice sees no legal obstacle 
to carrying it out, it will be cleared and the persons party there- 
to so advised. If the plan contains provisions which the Di- 
rector does not approve or which appear to violate the anti- 
trust laws, such persons will be advised in order that the plan 
may be improved and re-considered. 


3. In the event that any group desires to establish a plan for 
the conservation of rubber, motor vehicle equipment, or other vital 
materials in connection with local delivery service but are unable 
to agree upon the terms and provisions of such a plan, they may, 
if they so desire, submit such matter to the Office of Defense Trans- 
portation for such consideration and action as it shall determine to 
be necessary or advisable in the premises. 


The Office of Defense Transportation is presently engaged in es- 
tablishing regional field offices in certain of the principal cities through- 
out the country. As soon as such offices have been established any such 
conservation plan may be submitted to the Office of Defense Transporta- 
tion either through such field offices or directly to the Office of the Di- 
rector of its Motor Transport Division in Washington. Until such time 
as such field offices have been established all such plans should be sub- 
mitted directly to the Director of the Division of Motor Transport. 

The Office of Defense Transportation is hopeful that all parties 
interested in local delivery service by motor vehicle will recognize the 
seriousness of the existing situation as it affects such local delivery ser- 
vice and that they will take prompt and effective steps in consonance of 
the foregoing statement in order to alleviate such situation. 
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GENERAL OrpER O. D. T. No. 7* 
Part 500—CoNSERVATION OF Ram EQUIPMENT 
Subpart B—Tank Cars 


§ 500.9 Definition. As used herein: 

(a) ‘‘Person’’ shall include any individual, firm, co-partnership, 
corporation, company, association, joint stock association and any trus- 
tee, receiver, assignee or personal representative thereof. 

(b) ‘‘Common carrier by railroad’’ means a common carrier by 
railroad subject to the provisions of Part I of the Interstate Commerce 
Act, as amended, and any other rail carrier which is capable of trans- 
porting or does transport tank cars. 

(c) ‘Car leasing company’’ means any person who owns, or con- 
trols, tank cars other than a common carrier by railroad or a shipper 
owner. 

(d) ‘‘Shipper-owner’’ means any person, other than a common 
earrier by railroad or a car leasing company, who ships commodities in 
a tank car which he owns or leases. 

(e) ‘‘Tank-car’’ shall include all railroad tank cars capable of use 
in transporting any liquid, fluid or gas in bulk. 


§ 500.10 Section of Tank Car Service Established. There is hereby 
established within the Office of Defense Transportation a Section of 
Tank Car Service. 


§ 500.11 Permit Required for Movement of Tank Cars. On and 
after the effective date hereof, no common carrier by railroad shall ac- 
cept for shipment, forward or transport, any loaded tank car except 
as authorized by a general or special permit issued by the Section of 
Tank Car Service: Provided, however, That until further order no per- 
mit shall be required for the shipment by tank car of any commodity 
consigned by or to the United States Government or any department or 
agency thereof. The Section of Tank Car Service may grant reasonable 
exceptions to the requirement of a general or special permit. 





* The effective date of an order establishing a nation-wide system of tank car 
control has been postponed from May 15 to June 1, Joseph B. Eastman, Director 
of the Office of Defense Transportation, announced on May 9th. 

The postponement was authorized by Mr. Eastman to give shippers more time 
to file applications for permission to move cars affected by the order. 

The order, which sets up a Section of Tank Car Service to administer the pro- 
gram, prohibits the movement of any loaded tank car without special or general 
permission of the O. D. T., except for cars covered by blanket exemptions. 

Specifically exempted by the order (General Order O. D. T. No. 7) are all cars 
consigned to or by any government agency. 

Exempted under a companion order (Exception Order O. D. T. No. 7-1) are 
cars hauling petroleum or petroleum products into seventeen eastern states and 
the District of Columbia and into two Northwestern states and cars used in hauling 
any commodity for a distance of more than 100 miles over the shortest available 
published rail tariff route. 
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§ 500.12 Application for Permit for Tank Car Shipment. Any per- 
son desiring to ship any commodity by tank car for which a permit is 
required under this order may apply to the Section of Tank Car Ser- 
vice on forms provided by it for a general or special permit authorizing 
such shipment or shipments to be transported. Such applications shall 
show, among other facts, the extent to which other methods of trans- 
portation, including tank trucks, are available for the hauls involved and 
the efforts which have been made to procure other transportation ser- 
vice. General or special permits authorizing such movement by tank 
ear issued by the Section of Tank Car Service, may specify commodities 
to be shipped, routes to be used or other conditions of shipment.! 


§ 500.13 Tank Cars Subject to Control of Section of Tank Car 
Service. On and after the effective date hereof, every common carrier 
by railroad, car leasing company, shipper-owner and leases shall, upon 
direction of the Section of Tank Car Service, cause any or all tank cars 
of which it may have possession or control to be moved to such loading 
points, for transportation of such commodity or commodities, to be as- 
signed for loading, to be loaded, unloaded or used in such service, at 
such time, over such route or routes, and under such conditions as the 
Section of Tank Car Service may direct, from time to time, notwith- 
standing any existing contract, lease or other commitment, express or 
implied, for use or service other than that direeted: Provided, however, 
That, except as required by a direction of the Section of Tank Car Ser- 
vice, this Order shall not be construed to cancel or modify any contract, 
lease or other agreement with respect to tank cars or rights arising out 
of tank car ownership. 


§ 500.14 Reports to Section of Tank Car Service. Every person 
owning, leasing, subleasing, loading, unloading or controlling the oper- 
ation of a tank car, every common carrier and every car leasing company 


shall make such reports at such times as the Section of Tank Car Ser- 
vice shall require. 


§ 500.15 Compensation for Use of Tank Cars. Just compensation 
for the use of tank cars, pursuant to this Order, shall be paid by the 
rail carriers to the person entitled thereto, as provided by present or 
future tariffs, regulations or orders of competent governmental authority. 


This Order shall become effective on the 15th day of May, 1942. 
(See : footnote regarding postponement of effective date to June 1, 1942.) 





1See: Form of application for General or Special Permit under O. D. T. General 
Order No. 7 elsewhere in this Journal. 
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TitLE 49—TRANSPORTATION AND RAILROADS 


Cuapter Il—Orrice or DEFENSE TRANSPORTATION 
(Exception Order O. D. T. No. 7-1) 
Part 520—ConsERVATION oF Ratt EQuipMENT—ExceptTions & PERMITS 
Subpart B—Tank Cars 


Pursuant to the authority conferred by General Order O. D. T. 
No. 7, Title 49, Chapter II, Section 500.9 to 500.15, inclusive : 


IT IS HEREBY ORDERED : 


§ 520. 401. That, effective May 15, 1942, and until further notice, 
neither general nor special permits will be required for the following 
shipments in tank cars: 

(a) Of erude petroleum or petroleum products into the States of 
Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, Connec- 
ticut, New York, Pennsylvania, New Jersey, Delaware, Maryland, Vir- 
ginia, West Virginia, North Carolina, South Carolina, Georgia, Florida, 
and the District of Columbia, from any shipping point in any other 
State ; 

(b) Of crude petroleum or petroleum products into the States of 
Washington and Oregon from any shipping point in any other State; 

(c) Of any commodity billed to a destination over one hundred 
(100) miles from shipping point by the shortest available published 
rail tariff route. E. O. 8989, 6 F. R. 6725; Gen. Order O. D. T. No. 7, 
TH. EB Skins 


Issued at Washington, D. C., this 4th day of May 1942. 


Section of Tank Car Service, 
By F. A. Tutt. 


OFFICE OF DEFENSE TRANSPORTATION 


APPLICATION FOR GENERAL OR SPECIAL PERMIT 


To: Section of Tank Car Service, 
Office of Defense Transportation, 
Washington, D. C. 


Pursuant to General Order O. D. T. No. 7 


sahanaasinaetnindintntinincinnnnngimapnaaneitie set nereorreoencinere tat 
General* 
hereby makes application for a Special permit for the shipment of 


jabideacbeldeteasstateaae Cate nr OE aici sake riidtahinseccthtanrsbbieveddntdbitedits 
(Number) (Commodity) 
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= creer, ane eis 
to be transported via 


OOP O EOE eH eee eee SESE EEES ESSE SESEESEE SESS SESS SEES SESE SEES SEES ESSESEES SEES SEES SESE Eee 


(Complete railroad routing) 


IE bibs cab sscdaenedeicstdapsecuitonnsdinacs The shortest available published rail 
(Expiration date) 
IIIT GD cinsnsscopereecceoceuas ae es SINS He leat ot 
(Tariff route) 
named in I. C. C. No............. , issued by 


SOOO Ree eee eee eee eE EEE OSES EEE EEE EEST SEES SEES EE EESEeEeene 


The specific conditions or circumstances warranting this applica- 
tion, particularly the availability of motor trucks or other methods of 
transportation to perform the service are as follows: 


SOR OOO eee eee eee EOE EEE HEE EE HESS EEE EES EEEE EE EEEE ESOS EEOEEES OES O EE SEED 


ORO ER Seem ES ESOS SEES EEEE TEESE ES SEES SEES EOEEE SESS OEE SESE BESS ED 


The Section of Tank Car Service does NOT supply tank cars for 
loading for permits issued. 





*Strike out term not applicable. 


GENERAL Orper O. D. T. No. 8 
Part. 502—Drrection or TrRarFFic MovEMENT 
Subpart A—Movement of Iron Ore on The Great Lakes 


§ 502.1 Definitions. As used in this subpart: 


(a) The term ‘‘person’’ means any individual, firm, co-partnership, 
corporation, company, association, joint stock association, or other form 
of legal entity, and includes any trustee, receiver, assignee, or personal 
representative thereof. 

(b) The term ‘‘vessel’’ means any ship, whether or not self-pro- 
pelled, having a gross register tonnage of one thousand tons or more, 
documented under the laws of the United States or owned by a citizen of 
the United States, which transports or which is capable of transporting 


cargo in bulk, but shall not include ships equipped with self-unloading 
devices. 


§ 502.2 General and Special Permits for Transportation of Grain. 
From and after the effective date set forth in § 502.4, unless first au- 
thorized by a general or special permit issued by this Office, no person 


shall operate or permit the operation of any vessel in the transporta- 
tion of grain: 


(a) From any port, point, or place on Lake Michigan; 
(b) From Port William or Port Arthur, Ontario, Canada, or from 
any other Canadian port, point, or place on the Great Lakes. 
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§ 502.3 Use of All Available Vessels for Transportation of Iron Ore. 
From and after the effective date set forth in § 502.4, unless first author- 
ized by a general or special permit issued by this Office, no person shall 
operate or permit the operation of any vessel which is capable of trans- 
porting iron ore, in the transportation of grain from or to any port, 
point, or place on the Great Lakes. The determination of whether any 
given vessel is or is not capable of transporting iron ore within the 
meaning of this section will be made by the Director of Defense Trans- 
portation and shall be final. 


§ 502.4 Records and Reports; Effective Date. Every person owning, 
controlling, or operating a vessel on the Great Lakes or their connecting 
tributary waters, shall prepare and maintain such records and make 
such reports as this Office may hereafter require and shall keep such 
records available for convenient inspection by accredited representatives 
of this Office. 


This subpart shall become effective May 15, 1942. 





Appeal Board 


Director Eastman has announced establishment of a Special Ap- 
peal Board in Washington, D. C., to consider appeals from decisions 
of the O. D. T.’s Local Allocation Offices under the commercial-vehicle 
rationing program. 

Members of the Board are M. V. Fredehagen, Liaison Officer, Board 
for Civilian Protection, Office of Civilian Defense, Washington, D. C.; 
W. Foster Banks, President, Motor Haulage Co., Brooklyn, N. Y., and 
J. B. Pymer, Secretary-Treasurer, The City Baking Company, Balti- 
more, Maryland. 

Rationing of all types of new trucks, truck tractors and trailers, 
under the terms of General Conservation Order M-100, has been in ef- 
feet since March 9. The program is administered jointly by the O. D. T. 
and the War Production Board. 





Warehousing Plan 


A group warehousing plan designed to permit more efficient use 
of storage facilities and to simplify dealings between warehousing com- 
panies and Government procurement agencies has been worked out by 
the Office of Defense Transportation, the War Department, and other 
Government agencies, the O. D. T. announced recently. 

The plan calls for the pooling of available storage space through 
emergency warehouse associations formed by public merchandise ware- 
housemen in distributing centers throughout the country. 

The plan is already in operation in Kansas City, Missouri, where 
a contract has been signed on behalf of the War Department and a 
newly-formed Federal Emergency Warehouse Association of Kansas 
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City, made up of 11 local warehousing companies. The O. D. T.’s Di- 
vision of Storage, of which Colonel Leo M. Nicholson is director, is aid- 
ing in the establishment of similar associations in New York City, Phila- 


delphia, Boston, Chicago, and other cities where shortages of storage 
space are expected. 





Short Lines Complimented by O. D. T. 


Short-line railroads, serving far-flung mountain, mining, and agri- 
cultural communities, are using their own methods to comply with 
Office of Defense Transportation’s General Order No. 1, it was revealed 
recently by Director Joseph B. Eastman in a checkup on more than two- 
score companies who operate from two miles to 26 miles of track. 

These small railroads, many of which own no cars at all, were among 
the first to provide the O. D. T. with a full report on their less-than- 
carload service, and their ability to meet General Order No. 1’s six-ton 
minimum weight limit after May 1 for this kind of freight. The order 
provided exceptions which would relieve the small roads of the weight 
limits when operating or other conditions made compliance difficult or 
impossible without imposing a hardship on patrons and shippers. 

Rather than take advantage of the exceptions, however, a number 
of the lines, Mr. Eastman said, either put into service obsolete cars not 
permitted in interchange—sometimes borrowing this equipment from 
connecting roads—or cut down the daily service to two or three days 
a week. 

In many remote sections, such as in the West Virginia mountains, 
and out on the Western deserts, these short lines provide the only means 
of freight haul by which farmers and miners may obtain necessities of 
life, and in all cases where these or similar conditions required, ex- 
ceptions from the minimum weight load have been granted. 

Mr. Eastman stated that the cooperation of the short lines in at- 


tempting to attain the objectives of the order has been uniformly grati- 
fying. 





O. D. T. Motor Transport Field Offices 


Managers have been appointed for sixteen of the 51 field offices to 
be established by the Division of Motor Transport of the Office of 
Defense Transportation. In addition to the administration of the var- 
ious programs undertaken by the Division of Motor Transport the field 
offices will assist the War and Navy Departments and other shippers 
of war materials in making arrangements for motor transport, and will 
assist in coordinating and mobilizing motor vehicle equipment to meet 
war requirements. Field representatives will clear emergency motor 
transport movements with State and local authorities, and will main- 
tain liaison with Army and Navy establishments, the Interstate Com- 
merce Commission and other government agencies. 
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COMMISSIONER ROGERS ON DIVISION THREE 


The I. C. C. has announced that Commissioner Rogers has been ap- 
pointed an additional member of Division 3 of the Commission. Di- 
vision 3 now consists of Commissioners Miller, Patterson and Johnson, 
with Commissioner Rogers serving as an additional member for the con- 
sideration of matters arising under Section 204(e) of the Interstate 
Commerce Act relating to emergency powers over equipment, service, and 
facilities of motor carriers. In an order dated March 30th the Com- 
mission amended its organization schedule by assigning to Division 3 
duties under Section 204(e). 





RULE XXIi(b) OF RULES OF PRACTICE WAIVED 


Under date of April 22nd, the Secretary of the I. C. C. issued a 
notice to the public with respect to Rule XXI(b) as follows: 

‘Pursuant to suggestions by the Bureau of the Budget, and the 
Office of Price Administration, in the interest of conservation of paper, 
until further notice the Commission will waive the requirement of Rule 
XXI(b) of its Rules of Practice so as to permit the use of both sides 
of the paper in mimeographed and typewritten documents, provided 
both margins are approximately 114 inches in width, sufficient to per- 
mit binding the documents in the Commission’s docket.’’ 





ORAL ARGUMENT ON I. C. C. RULES OF PRACTICE 


The proposed Revision of the Commission’s Rules of Practice is 
assigned for oral argument at the Interstate Commerce Commission in 
Washington, D. C., on May 21st at 10 A. M. 

The announcement of the hearing states: 

‘‘Numerous suggestions and criticisms of the proposed revision 
have already been made to the Commission in writing. These will all 
be considered carefully, and need not be repeated orally. This assur- 
ance is given so that persons who have filed written suggestions and 
criticisms need not appear at the argument unless they specially desire 
to be heard orally.’’ 

The time for requesting oral argument expired on May 11th. 





PRESIDENTIAL SEIZURE OF A RAILROAD * 


Because of the incomplete accounts in the daily press in relation to 
the Presidential seizure of the Toledo, Peoria & Western Railroad, a brief 
summary of the legal aspects of the case may be welcome to members of 
the bar. 

Toward the end of 1941 a controversy arose between the railroad 
and the Brotherhoods on the subject of the so-called ‘‘standard’’ or 





* Excerpt from “lawyer service letter” New York Bar Association, April 8, 1942. 
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‘*featherbed’’ rules concerning the operation of trains. Various pro- 
posals to arbitrate were declined by the railroad because the company 
believed, and has requested, that the National Mediation Board, created 
under the Railway Labor Act, should recommend to the President of the 
United States the appointment of an Emergency Board to make a 
scientific and public investigation of the entire subject of the notorious 
‘*featherbed’’ rules. The creation of such Emergency Boards is specifi- 
eally provided for by Section 10 of the Railway Labor Act. 

Thereafter and on February 14, 1942, the controversy was certified 
to the National War Labor Board which two weeks later, ordered that 
the parties agree to arbitrate pursuant to the Railway Labor Act. 

However, the Railway Labor Act does not provide for compulsory 
arbitration, but specifically provides (Sec. 7) that the ‘‘refusal of either 
party to submit a controversy to arbitration shall not be construed as a 
violation of any legal obligation imposed upon such party by the terms 
of this chapter or otherwise.’’ Of course, one reason that at times militates 
against arbitration under the Railway Labor Act is that the third arbi- 
trator can be appointed, in the last analysis, by the mediation board set 
up under the same act. This feature is not always one that is acceptable 
to both parties. 

Thus, it is apparent that the National War Labor Board directed the 
Peoria Road to arbitrate under a statute where arbitration is specifically 
voluntary. Moreover, even the text of the executive order creating the 
National War Labor Board states that, ‘‘nothing herein shall be con- 
strued as superseding or in conflict with the provisions of the Railway 
Labor Act.’’ 

Nevertheless, on March 21, 1942, the President of the United States 
ordered the governmental seizure of the control of the railroad. In a 
statement issued on April 4, 1942, by Mr. George P. MeNear, Jr., the 
president of the railroad, it is pointed out that the federal manager has 
orally stated that the laws under which the properties were seized do not 
provide for any compensation to the Railroad, and that, to obtain such 
compensation, it will be necessary for the company to take its chances on 
congressional legislation or await the outcome of proceedings before the 
United States Court of Claims. 





HEARINGS BEFORE THE WAR LABOR BOARD * 


As more and more cases come before the National War Labor Board, 
it becomes clear that not infrequently final orders are issued without any 
written or oral argument before the board. In this connection it is 
timely to recall the statement of the Supreme Court in Morgan vs. United 
States, 298 U. S. 468, 481, that a hearing before a quasi-judicial board 
‘‘must be a hearing in a substantial sense.’’ What type of ‘‘hearing’’ is, 
upon occasion, accorded the parties under the rules of War Labor Board? 

Under the present procedure, the parties are first subjected to the 
processes of mediation before officials who are not members of the board. 





* Excerpt from “lawyer service letter” New York Bar Association, April 8, 1942. 
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If mediation does not result in agreement and if the parties decline to 
arbitrate, the mediators then go into secret conference in the capacity of 
referees and prepare their recommendations to the War Labor Board it- 
self. Copies of these recommendations are not served upon the parties 
but go privately to the board. Then the board either grants or denies a 
hearing before it; and it not infrequently occurs that the parties, in ig- 
norance of the recommendations of the mediation panel, are directed by 
the board to take affirmative action without the presentation of oral or 
written argument to the persons who decide the issues. 

In certain other instances the board, instead of deciding the case 
itself, has wholly delegated the power of decision to single arbitrator, 
despite the requirement of the executive order which established the 
board, namely, that the board shall finally determine the dispute. 





N. I. T. LEAGUE SPECIAL COMMITTEE ON EMERGENCY TRANSPORTATION 
MATTERS 


At a meeting in Cincinnati on Tuesday, April 14, The National 
Industrial Traffic League in executive session vested in a committee, 
known as the Special Committee on Emergency Transportation Matters, 
full authority to speak for the League in conferences that may be held 
with governmental agencies and others charged with administration of 
transportation matters. The present personnel of that committee is as 
follows: W. H. Day, Chairman, Manager, Transportation Bureau, Boston 
Chamber of Commerce, Boston, Mass.; Freeman Bradford, Traffic Man- 
ager, The Indianapolis Board of Trade, Indianapolis, Ind.; R. V. Craig, 
General Traffic Manager, Allied Mills, Inc., Chicago, [ll.; F. F. Estes, 
Traffic Manager, National Coal Association, Washington, D. C.; H. A. 
Hollopeter, Traffic Director, Indiana State Chamber of Commerce, 
Indianapolis, Ind.; C. W. Trust, General Traffic Manager, United States 
Steel Corporation Subsidiaries, Pittsburgh, Pa.; J. S. Wood, Traffic 
Manager, American Oil Company, New York City; and R. R. Luddecke, 
ex officio, General Traffic Manager, Standard Brands, Inec., New York 
City. 

The resolution adopted by the League also authorizes the President 
to enlarge the committee if cireumstances may indicate it advisable. 





RAILROAD INDUSTRY COMMITTEE 


Administrator Walling of the Wage and Hour Division has an- 
nounced the appointment of Industry Committee No. 44 for the Railroad 
Carrier Industry. The Committee convened on April 28, 1942 and will 
investigate conditions in the railroad industry and recommend to the 
Administrator minimum wage rates for all employees who within the 
meaning of the Fair Labor Standards Act are ‘‘engaged in Commerce 
or in the production of goods for commerce.”’ 

The members of the Committee are: 
For the public: George E. Osborne, Chairman, Palo Alto, California ; 
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Charles S. Johnson, Nashville, Tennessee; William Homer Spencer, 
Chicago, Illinois; Arthur D. Hill, Sr., Boston, Massachusetts. 

For the employees: George Wright, Chicago, Illinois; T. C. Carroll, 
Jacksonville, Florida; H. A. Bacus, Cincinnati, Ohio; George E. Brown, 
New York, New York. 

For the employers: H. E. Jones, New York, New York; Edward 
Murrin, Chicago, Illinois; J. H. Huntt, Washington, D. C.; A. J. Bier, 
Washington, D. C. 





WAGE HOUR LAW APPLICATION 


Administrator Walling of the Wage and Hour Division announced 
recently that the Fair Labor Standards Act is being interpreted to in- 
clude employees engaged in producing fuel power or other goods or 
facilities for use or consumption entirely within the state by essential 
instrumentalities of interstate commerce when such use or consumption 
aids or facilitates the domestic activities performed by means of such 
instrumentalities. 

‘‘Thus for example,’’ Mr. Walling said, ‘‘the act is applicable to 
employees engaged in producing electrical energy, steam, fuel or water 
for use within the state by railway terminals or depots, telephone ex- 
changes, radio broadcasting stations, ete. The activities of such em- 
ployees directly facilitate, aid, and contribute to interstate transporta- 
tion, transmission and communication, as a result of which such em- 
ployees in our opinion are themselves properly to be deemed ‘engaged 
in commerce.’ ”’ 





WAGES OF RED CAPS 


The Wage and Hour Division of the Department of Labor recently 
made public a report containing an economic analysis of the evidence ob- 
tained in its investigation into the wages, hours and other conditions of 
employment of red caps by railroads and terminal companies. Accord- 
ing to the Wage and Hour Division the report shows that ‘‘substantial 
increases in earnings, reduction in hours of work, and improved working 
conditions for red caps by railroad and railroad terminals resulted 
during the first three years of the Fair Labor Standards Act.’’ 





TRACK CONSTRUCTION AND THE WALSH-HEALEY ACT 


William R. McComb, Assistant Administrator, Division of Public 
Contracts, Department of Labor, recently stated that in his opinion the 
Walsh-Healey Act does not affect contracts governing the construction 
of tracks by railroads for the Government. 

‘“It is my opinion,’’ said Mr. McComb, ‘‘that a contract awarded by 
the Government to a railroad for the construction of railroad trackage is 
not a contract for materials, articles, supplies or equipment; and for that 
reason is not subject to the provisions of the Walsh-Healey Public Con- 
tracts Act.’’ 




















Personal 


Edwin H. Burgess Accepts New Position 


Edwin H. Burgess, Esquire, who is the President of this Associa- 
tion, left the Lehigh Valley Railroad after many years of service 
with that road to assume new duties as Chairman of the Traffic Exec- 
utive Association, Eastern Territory, and of the Trunk Line Associa- 
tion, effective May 1, 1942. Mr. Burgess succeeds Mr. D. T. Lawrence, 
who has retired after fifty-two years with individual railroads and the 
above Associations. 





Elmer A. Smith Now Senior General Attorney of 
Iilinois Central Railroad 


On May 1, 1942, Elmer A. Smith, Esquire, formerly General Attor- 
ney of the Illinois Central Railroad, and President of this Association 
during the fiscal year 1935-36, was promoted to Senior General Attor- 
ney of that road. Mr. Smith will continue in direct charge and super- 
vision of matters and litigation arising under the Interstate Commerce 
Act and other regulatory laws. He will also handle corporate and other 
matters assigned to him by the General Counsel. 





New Membership Campaign 


It has been a long time since any concerted effort has been made 
to increase the membership of our Association. President Burgess has 
inaugurated such a campaign through the membership committee of the 
Association and this work is now progressing. The entire list of prac- 
titioners, not members of the Association, is being reached through the 
sixteen Regional Vice-Presidents and the sixteen members of the mem- 
bership committee. 

Local chairmen have appointed local committees in the several dis- 
tricts. In this way the work can be divided up, and each individual 
prospect receive personal attention. The foregoing plan was developed 
in the Chicago district during the past year and was successfully carried 
out. All that it needs for success is the whole-hearted interest of a 
realistic, active local chairman, and a committee of carefully selected 
men who will each take his share of the work. 

The Association has now made an important place for itself in 
the work of the Commission and is so recognized by the Commission. 
Also, from time to time new problems of administration and legislation 
arise that the Association is called upon to study into and reflect the 
helpful recommendation from its widespread membership. No organ- 
ization can possibly fulfill the responsibilities that confront us unless 
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a lively and growing missionary interest in enlarging its membership is 
present at all times. 

We ask our members throughout the country to take cognizance of 
the membership activity in their locality now going on, and volunteer 
to aid in the personal solicitation of new members. 


C. R. Hixyer, 
Chairman Membership Committee. 




















Hearings on Public Aids to Transportation by 
Board of Investigation and Research 


Hearings will be held in Washington, D. C., beginning June 29, 
1942, in connection with the investigation of public aids to transporta- 
tion being made by the Board of Investigation and Research as directed 
by the Transportation Act of 1940. The hearings will be conducted in 
conference rooms A and B in the Departmental Auditorium on Consti- 
tution Avenue between 12th and 14th Streets. Morning sessions will 
begin at 10 A. M. and afternoon sessions at 2 P. M. 

The purpose of the hearings is to afford interested parties an op- 
portunity to present basic statistical data and to submit evidence bearing 
on the principles and methods which may be applied in determining the 
extent of public aids and in allocating the cost of such aids. Arguments 
on matters of policy which are not directly related to the measurement 
of public aid will not be heard at that time. 

It is planned to consider public aids to highway, railway and water 
transportation in that order. An opportunity also will be given for pre- 
sentations concerning related aspects of public aids to airway and pipe- 
line transport. In order that the hearings may be concluded before 
July 4, the parties are requested to submit their evidence in the form 
of exhibits where practicable. A more definite time schedule will be 
announced at a later date. 

Each party intending to participate in these hearings is requested 
to notify the Board not later than May 25 of such intention and also 
to give an estimate of the time which will be required for its direct pre- 
sentation. A list of the parties so notifying the Board will be furnished 
later to each such party. Cross-examination and rebuttal testimony will 
be permitted within reasonable limits. 

Exhibits relating to the. subject of the hearings are to be prepared 
and circulated in advance. Six copies of each exhibit shall be filed with 
the Board not later than Monday, June 15 by the party submitting it, 
together with an affidavit that a copy has been mailed or delivered to 
each party named in the list referred to above. 

The Board also expects to present, for examination by the parties 
prior to the date of the hearings, exhibits summarizing data on public 
aids which have been assembled by the staff. 

There follows an outline of some issues deemed important in the 
study of public aids. Parties to the hearings may submit evidence on 
some or all of the issues listed, but they are not limited to these questions 
and may offer evidence on other matters regarded as significant. 


A. General— 


1. The reasons for including or excluding interest and tax equiv- 
alents in the determination of public aids to transportation. 

2. The extent to which work relief expenditures for the con- 
struction and maintenance of transportation facilities should be 
charged to the general public as relief for unemployment rather 
than to transportation. 
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3. The extent to which obsolescence should be recognized in de- 
termining the public aids which should be charged to present users 
of transportation facilities. 


B. Highway— 


1. The specific taxes, fees and other payments which may be 
regarded as offsets to public aids. The payments to be considered 
inelude the following: 

a. State and local gasoline taxes, and the related problem of ‘‘di- 

version. ’”’ 

b. State and local registration fees. 

. Property taxes on motor vehicles. 
. Mileage and gross revenue taxes. 
. Federal excises on gasoline and lubricating oils. 
. Federal manufacturers’ excise on motor vehicles. 


. The specific factors which should govern the allocation of 
highway costs, by classes of highways, between the community as 
a whole (general taxpayers) and motor vehicle operators. 

3. The specific factors which should govern the allocation of the 
motor vehicle operators’ share of highway costs among classes of 
vehicles. The characteristics of the highway, of the vehicle, and of 
the traffic must all be considered in formulating principles of cost 
allocation. 


Do ec Qo 


C. Railway— 


1. The amount of public aid extended to the railroads by means 
of land grants and other early developmental aids. 

2. The extent to which the railroads have made compensation 
for Federal land grants in reduced rates on governmental traffic. 

3. The amount of public aid extended to the railroads by the 
Reconstruction Finance Corporation and the Public Works Ad- 
ministration. 

4. The amount and incidence of the public aid which may be in- 
volved in financing grade-crossing separations between railways 
and highways. 

5. The amount and incidence of the public aid which may be 
involved in financing railway bridge alterations and relocations oc- 
easioned by waterway improvements. 


D. Waterway— 


1. The extent of public aid to water transportation provided by 
public terminal facilities. 

2. The specific methods by which the costs of multiple-purpose 
river development projects should be allocated between navigation 
and other functions. 

3. The extent to which past expenditures on waterways and 
terminals which are no longer used and useful for navigation should 
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be treated as obsolete and therefore disregarded in determining 
public aid to present users. 

4. Criteria for the determination of amortization rates for 
capital expenditures on waterway and terminal facilities. 


E. Airway— 


1. Methods by which the amount of public aid involved in mail 
payments to domestic air carriers may be determined. 
* 2. The amount of public aid provided by Federal airways and 
public airports, and allocation of these costs between commercial 
carriers and other users. 


F. Pipeline— 


1. The amount of public aid which may have been extended to 
pipeline transportation. 





Rail Transportation 


By F. F. Estes, Editor 


Amendment No. 3 To Service Order No. 70 


On April 16th the Interstate Commerce Commission released 
Amendment No. 3 to Service Order No. 70 which deals with the rules 
and charges governing diversion or reconsignment of certain perishable 
goods moving in refrigerator cars. The amendment is quoted: 


‘‘Upon further consideration of the provisions of Service Order No. 
70 of February 3, 1942, and of the amendment thereto of February 13, 
1942, and of amendment No. 2 thereto of February 19, 1942, and good 
cause appearing therefor : 

‘It is ordered, That the first ordering paragraph of the order of 
February 3, 1942, as amended February 13, 1942, and as amended Feb- 
ruary 19, 1942, be, and it is hereby, amended to read: 


‘*It is ordered, That the operation of said rules and charges to 
govern the diversion or reconsignment of 


fruits and vegetables, fresh or green, other than cold pack, in- 
eluding citrus fruit; potatoes; onions; bananas; berries, other 
than cold pack; cantaloupes; cocoanuts; corn, fresh or green, 
other than cold pack; cranberries; melons; and pineapples, 


in refrigerator cars, insofar as they authorize or permit diversions 
or reconsignments in excess of three before arrival at destination 
(or switching limits thereof), plus at such destination one additional 
change in consignor or consignee, one additional change in place of 
unloading, or both if embodied in a single order, be, and it is hereby, 
suspended ; Provided, that for the purpose of this order changes en 
route in the name of the consignee or in the name of the consignor 
without change either in the route or destination, and one change in 
the name of the consignor or consignee at destination without addi- 
tional movement of the car are not to be counted as diversions or 
reconsignments. 


‘‘And it is further ordered, That this order shall become effective 
April 30, 1942 and shall apply only to shipments originating on and 
after April 30, 1942, except that where a shipment has received a transit 
privilege, such provisions shall apply to shipments loaded at transit point 
on or after that date; that a copy thereof shall be served upon each 
common carrier by railroad subject to the Interstate Commerce Act; 
that each of said railroads, on or before the effective date hereof, and 
upon not less than one day’s notice to the Commission and to the public, 
shall publish, file, and post a supplement to each of its tariffs affected 


—806— 
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thereby, substantially in the form authorized in Rule 9(k) of Tariff 
Circular No. 20, announcing the amendment of service order No. 70; and 
that notice of this order be given to the general public by depositing a 


copy thereof in the office of the Secretary of the Commission at Wash- 
ington, D. C.’’ 





South Buffalo Railway Investigation 


The I. C. C. has released the report proposed by Examiners Wm. 
J. Koedel and Ernest A. Burslem in Ex Parte 128—Investigation of 
South Buffalo Railway Company. In this case the Commission instituted 
an investigation into the operations, functioning, and practices of the 
South Buffalo Railway Company, and its relations and arrangements 
with any controlling corporation and others, including transport agen- 
cies, to determine whether they are lawful and consistent with the 
economical and efficient management of any or all respondents, as con- 
templated by the Interstate Commerce Act. 


The Examiners recommend that the Commission find: 


— 


. That the South Buffalo is a common-carrier switching railroad en- 
gaged in transportation of property moving in interstate commerce 


and is subject to provisions of the Act and to jurisdiction of the 
Commission. 


2. That the South Buffalo does not violate the commodities clause of 
the Act in transporting, in interstate commerce, traffic of Bethlehem 
Steel Company of Pennsylvania (steel company) ; 


3. (a) That South Buffalo’s ownership and maintenance of any tracks, 
track scales, and lands within steel company’s Lackawanna-plant 
enclosure, except property found lawfully necessary for and devoted 


to common carrier purposes, and of track scale near steel company’s 
strip-mills plant ; and 


(b) that avoidable weighing of cars by South Buffalo, are unlawful 
in respects stated in report; and 


(ec) that South Buffalo must exclude from its property devoted to 
common-carrier purposes, when making annual or special reports 
to the Commission, all property referred to in subdivision (a) of 
this paragraph as non-common-earrier property ; 


4. (a) That the number of South Buffalo’s locomotives is more than 
reasonably necessary for its common-carrier duties, and 


(b) that ownership and maintenance of surplus locomotives, num- 


ber to be determined upon special-report data, are unlawful in 
respects stated ; 
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10. 


11. 


(a) That connection terminal switching service performed by South 
Buffalo at all industries is lawfully contemplated and compensated 
under line-haul rates, except those portions thereof now accorded 
in steel company’s Lackawanna and strip-mills plants beyond speci- 
fied interchange yards, and 


(b) that performance of such excepted portions is unlawful in re- 
spects stated as to South Buffalo and respondents connecting with 
it ; 

(a) That South Buffalo is not being managed efficiently and eco- 
nomically, as contemplated by the Act, to extent that it transports 
traffic for Buffalo Tank Corporation’s plant over private-industry 
tracks in steel company’s strip-mills plant ; 


That payment by any line-haul respondent of overhead allowances 
to certain industries for switching within their plants of cars han- 
dled by South Buffalo in connection terminal switching service is 
unlawful double payment, and unlawful otherwise in respects stated ; 


That it is necessary for the Commission to be informed by special 
report herein required from South Buffalo as to costs of furnishing 
services, values of common-carrier property, and revenues received 
from each service and facility furnished, in order that Commission 
may carry out the duties imposed upon it by the Act regarding the 
lawfulness of South Buffalo’s rates and charges; 


(a) That South Buffalo and respondents connecting with it know- 


ingly and willfully participate in making false records of time cars 
are interchanged between them; 

(b). that such falsification is device whereby full payment of per- 
diem charges is avoided by South Buffalo and the underpayment is 
assumed by such respondents; and 

(ec) That such respondents permit South Buffalo to hold idle on its 
tracks empty cars falsely recorded as interchanged, thereby waiving 
their right and neglecting their duty to control and to distribute 
fairly such cars among all shippers, which acts are unlawful in re- 
spects stated ; 


That, in the circumstances set forth, a check of car-detention records 
to determine reasonable per-diem reclaim rate to be allowed the 
South Buffalo by respondents connecting with it at intervals of 
longer than six months is unlawful in respects stated ; 


That South Buffalo’s (a) failure to carry cars spotted in steel com- 
pany’s plant in Buffalo, N. Y., in average agreement demurrage 
account separate from plants in Lackawanna, Ni. Y., (b) deviation 
from tariff rules in computing detention time on cars handled for the 
steel company, and (c) misapplication of demurrage rules to cars 
handled in intraplant switching and entering them with interstate 
cars in the steel company’s average agreement demurrage account, 





12. 


13. 


14. 
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which results in collection for detention of latter cars of charges 


lower than provided in tariff, are in violation of Section 6(7) of 
the Act; 


12. That practice of South Buffalo, and respondents connecting with it 
and for which it acts as agent in performing connection terminal 
switching services, in allowing cars to be used for storage purposes, 
is unlawful in respects stated ; and 


13. That respondents connecting with South Buffalo permit their own 
ears, or the cars in their possession but owned by other interstate 
common earriers to be used by South Buffalo for its local intrastate 
traffic and the intraplant traffic of industries it serves, which prac- 
tice is unlawful in respects stated. 


14. The Commission should order South Buffalo and other respondents 
to cease and desist from the violations of the Act recommended to 
be found, but should defer compliance with findings denoted in 
paragraph 13 hereof until six months after the war; and should 
order the South Buffalo to make the special report referred to in 
paragraph 8 hereof. 





ABANDONMENTS AUTHORIZED 


DENVER & RIO GRANDE WESTERN RAILROAD COMPANY—Finance Docket No. 
13647—-Wilson McCarthy and Henry Swan, trustees, authorized to 
abandon branch line of railroad in Saguache County, Colorado. 

MISSOURI PACIFIC RAILROAD COMPANY—F inance Docket No. 13651—Cer- 
tificate issued authorizing abandonment by Trustee of the Missouri 
Pacific of a portion of a branch line of railroad in Desha County, 
Arkansas. 

Finance Docket No. 13652—Also authorized to abandon a portion of 
a branch line of railroad in Mississippi County, Mo. 

NORTHWESTERN PACIFIC RAILROAD COMPANY—Finance Docket No. 13657— 
Authorized to abandon portions of its Manor branch (1) between a 
point at or near Larkspur, and a point at or near San Anselmo, ap- 
proximately 3.1 miles, and (2) between a point at or near Fairfax, 
and the end of the branch at a point near Manor, about 0.72 mile, 
all in Marin County, Calif. 

PENNSYLVANIA, OHIO & DETROIT RAILROAD COMPANY—Finance Docket No. 
13545—Certificate issued permitting abandonment of the portion 
of its Dresden branch, extending from Trinway, through Tunnel 
Hill and Warsaw Junction, to Blissfield, and abandonment of opera- 
tion by the Pennsylvania Railroad Company of the portion thereof 
between Tunnel Hill and Blissfield, in Muskingum and Coshocton 
Counties, Ohio. 

84N DIEGO & ARIZONA EASTERN RAILWAY COMPANY—Finance Docket No. 

13648—Authorized to abandon a portion of its so-called Lakeside 

branch, extending from El Cajon to Santee, in San Diego County, 

California, a distance of approximately 3.22 miles. 
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SOUTHERN PACIFIC RAILROAD COMPANY—Certificate issued permitting aban- 
donment by the Southern Pacific R. R. Co. and abandonment of 
operation by the Southern Pacific Company, lessee, of a portion of a 
branch line of railroad in Orange County, California. 

VISALIA ELECTRIC RAILROAD COMPANY—Finance Docket No. 13671—Au- 
thorized to abandon that portion of its line of railroad extending in 
a southerly and westerly direction from El Mirador to the end of 
the line at Strathmore, approximately 4.08 miles, in Tulare County, 
California. 





FINANCING 


COLORADO & SOUTHERN RAILWAY COMPANY—Has applied to the I. C. C. 
for authority to reduce the interest rate on its general mortgage 4% 
per cent gold bonds, series A, 1980 to 4% per year. Also asked for 
provision that payment be at the rate of 1% per cent per year fixed 
interest and 2% per cent contingent. 

TENNESSEE CENTRAL RAILWAY COMPANY—Upon application the I. C. C. 

has approved purchase for itself by the Reconstruction Finance 
Corporation, at a price not in excess of their principal amount, and 
accrued dividends, of not to exceed $342,000 of 234 per cent certifi- 
cates, series E, under the Tennessee Central Railway Company 
equipment trust of 1942. 
The Commission has also authorized the Tennessee Central to assume 
obligation and liability in respect of not exceeding $342,000 of 
Tennessee Central Railway Company equipment trust certificates, 
series E, to be issued by the Continental Illinois National Bank & 
Trust Company of Chicago, as trustee, and sold at par and accrued 
dividends to the R. F. C. in connection with the procurement of 
certain equipment. 





REORGANIZATIONS 


FLORIDA EAST COAST RAILWAY COMPANY—The I. C. C. has announced ap- 
proval of reorganization, under bankruptcy proceedings, of the 
Florida East Coast Railway Company, involving principally a re- 
duction in the railroad’s capitalization from $95,616,000 to $37,000,- 
000. Under the plan, made effective as of January 1, 1942, fixed 
interest charges will be cut from $2,823,480 to $507,260. 

FONDA, JOHNSTOWN & GLOVERSVILLE RAILROAD COMPANY—Finance Docket 
No. 9954—Plan of reorganization approved by I. C. C. 

MISSOURI PACIFIC RAILROAD systeEM—The I. C. C. has certified to the U. 8. 
District Court at St. Louis the result of recent balloting by security 
holders on the plan of reorganization for the Missouri Pacific Rail- 
road System. The certificate shows that security holders failed to 
accept in the legally required numbers, the Commission’s final plan 
for reorganizing the system. Should the Court, notwithstanding 
the balloting, order the plan into effect a constitutional test of the 
railway bankruptcy law may result. 
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Baltimore & Ohio Railroad Company Trackage Rights 


The I. C. C. recently issued a certificate authorizing operation by 
the Baltimore & Ohio Railroad Company, under trackage rights, over 
lines of railroad of the Cherry River Boom & Lumber Company in 
Webster, Randolph and Pocahontas Counties, West Virginia. 





Pittsburgh, Lisbon & Western Railroad Company Purchase 


In a proposed report released recently Examiners Lyle and Grutzik 
recommend that Division 4 approve the purchase and operation by the 
Pittsburgh, Lisbon & Western Railroad Company of a portion of the 
line of railroad now owned and operated by the Youngstown & Suburban 
Railway Company, and that the Pittsburgh, Lisbon & Western be author- 
ized to issue a non-secured negotiable promissory note of the face amount 
of not exceeding $378,000, to be delivered at par to the Youngstown & 
Suburban Railway Company in payment for the line of railroad in- 
volved. The report further recommends that the Pittsburgh, Lisbon & 


Western be permitted to abandon its line of railroad in Columbiana 
County, Ohio. 





Erie Railroad Tax Ruling 


The Bureau of Internal Revenue has advised that old securities 
holders who receive $45 in cash with new income bonds and $5 dividend 
on the new preferred stock during 1941 should treat these cash payments 
as taxable income. In addition, it is held, that no capital gains or losses 
were incurred upon exchange of the old securities for the new. 

In the case of the recapitalization of the Erie it is not treated in the 
same manner as either the Chicago, Great Western or the Chicago & 
Eastern Illinois, since ‘the old company was kept alive during the re- 
organization process. In the case of the other two roads it is held that 
their capital base for excess profits taxes should be the par value of bonds 
and a fair market value for the new equity. 

In the Erie case it is held that since debt was retired through the 
issuance of stock, the difference between par amount of old debt so dis- 
charged and a fair market value of the stock so issued should be con- 
sidered as taxable income to the road. The Erie is contesting this. 





Pennroad Shareholder’s Suit 


Federal Judge A. Welsh has dismissed a stockholder’s suit asking 

t officers and directors of Pennroad Corporation be held liable for 

losses to a stockholder computed at more than nine million dollars on 
the purchase by Pennroad of stock of Boston & Maine Railroad. 

The stockholder, David Steckler, of New York, who owns 14 of the 

one million Pennroad shares, contended the acquisition between 1929 

and 1931, by Pennroad, of 1914 per cent of Boston & Maine stock for 
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$20,138,700 violated the corporate laws of New York and Massachusetts. 
He declared the laws limited a holding or investment company to owner- 
ship of 10 per cent of any corporation organized under the State’s laws, 

Judge Welsh held that neither the New York nor Massachusetts 
statutes applied to the Pennroad purchases and that Steckler had not 
proved Pennroad sustained any actual loss in the transaction. He also 
absolved 17 officers and directors, many of whom have since died, of any 
violation of their duties. The suit was filed in 1939. 





Illinois Freight Rate Increases 


The more than 70 railroads serving Illinois have petitioned the 
I. C. C. to overrule the Illinois Commerce Commission’s refusal to grant 
freight increases on intrastate traffic that would conform with increases 
authorized recently by the I. C. C. on interstate traffic. 

The petition said the State Commission’s action would cost the 
carriers about $3,000,000 annually. The railroads charged that the 
State’s Commission had disregarded ‘‘the fact that no party objected to 
said increases.”’ 





New York Commutation Fares 


The Interstate Commerce Commission has instituted an investiga- 
tion on its own motion to determine whether the intrastate commutation 
fares imposed by the State of New York resulted in an unjust discrimi- 
nation against interstate commerce. New York has refused to grant 
increases in commutation fares corresponding to the increases author- 
ized by the I. C. C. in Ex Parte 148. 





Modification Asked of Ex Parte 148 Order 


Petition has been filed by the American National Live Stock Asso- 
ciation, National Wool Growers Association, et al., in Ex Parte No. 148. 
Petitioners state their belief that the Commission intended to authorize 
an increase of 3% in not only the line-haul rates, but in the charges for 
accessorial or special services on animals and products, and pray the 
Commission to modify its report and order in this proceeding to author- 
ize an increase of 3%, instead of 6%, in the charges for accessorial and 
special services on said products. 





OPA Rate Reduction Request 


On April 6 the Association of American Railroads in letters to John 
H. Eisenhart, Jr., Director of Traffic, OPA, and to Dr. G. Lloyd Wilson, 
Director of Rates, ODT, denied the requests of those Government Agen- 
cies that the railroads voluntarily forego the increased freight rates on 
certain commodities granted to them by the Interstate Commerce Act. 
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Forecast of Freight Carloadings 


Freight carloadings in the second quarter of 1942 are expected to 
be 14.6 per cent above actual loadings in the same quarter in 1941, ac- 
cording to estimates just compiled by the thirteen Shippers’ Advisory 
Boards and made public recently. 

On the basis of those estimates, freight carloadings of the 28 prin- 
cipal commodities will be 7,475,175 in the second quarter of 1942 com- 
pared with 6,525,083 for the same commodities in the corresponding 
period in 1941. All of the thirteen Shippers’ Advisory Boards estimate 
an increase in carloadings for the second quarter of 1942 compared with 
the same period in 1941. 

These estimates normally include 29 commodities, but no estimate 
as to production of automobiles, trucks and parts is being made at this 
time owing to conversion of that industry into the production of war 
materials. 





Passenger Traffic Statistics 


The Bureau of Statistics of the I. C. C. has issued its Statement 
No. M-250, for the month of January 1942, showing passenger traffic 
statistics compiled from 115 reports representing 124 steam railways 
(switching and terminal companies not included), for the month of 
January 1942 as compared with January, 1941. The aggregates and 
averages shown on the statement are as follows: 


AGGREGATES 
Passenger Revenue 1942 1941 Change 
% 
In Coaches $25,946,142 $18,159,288 +42.9 
In Parlor and Sleeping Cars $25,783,071 $18,501,862 +39.4 
Revenue Passengers Carried 
In Coaches 21,384,943 16,965,890 +26.0 
In Parlor and Sleeping Cars 2,948,010 2,132,251 +38.3 
Revenue Passengers Carried 1 Mile 
In Coaches 1,557,523,807 1,077,507,553 +44.5 
In Parlor and Sleeping Cars 1,131,385,779 798,513,486 +41.7 
AVERAGES 
Revenue Per Passenger-Mile 
In Coaches 1.67¢ 1.69¢ — 12 
In Parlor and Sleeping Cars 2.28¢ 2.32¢ — 1.7 
Revenue Per Passenger Per Road 
In Coaches $1.21 $1.07 +13.1 
In Parlor and Sleeping Cars $8.75 $8.68 + 0.8 
Miles Per Passenger Per Road 
In Coaches 72.8 63.5 +146 
In Parlor and Sleeping Cars 5 . 
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Railroad Purchases of Fuel, Materials and Supplies 


Purchases of fuel, materials and supplies made by the Class I rail- 
roads of the United States in connection with their operation were 
greater in 1941 than in any year since 1929, J. J. Pelley, President of 
the Association of American Railroads announced recently. 

Such purchases in 1941 totaled $1,161,274,000, an increase of $306,- 
811,000 compared with 1940. In 1929 purchases of fuel, materials and 
supplies totaled $1,329,535,000. 





Railroad Improvements 


Capital expenditures for equipment and other improvements to rail- 
way property made by Class I railroads in 1941 totaled $543,021,000, the 
greatest amount spend in any year since 1930. This was an increase of 
$113,874,000 above such expenditures in 1940. Gross capital expendi- 
tures in 1930 amounted to $872,608,000. 

Of total capital expenditures made in 1941, $367,568,000 were for 
locomotives, freight-train cars, passenger-train cars and other equipment 
and $175,453,000 for roadway and structures. Capital expenditures in 
1941 for equipment were $95,662,000 above those in 1940 and expendi- 
tures for roadway and structures, were $18,212,000 above the preceding 
year. 

Expenditures for freight-train cars in 1941 totaled -$245,713,000, 
compared with $189,629,000 in 1940. For locomotives, Class I railroads 
expended $80,607,000 in 1941, compared with $54,351,000 in 1940. Ex- 
penditures for passenger train cars amounted to $29,544,000 in 1941, 
compared with $18,417,000 in the preceding year. For other equipment, 
the railroads in 1941 expended $11,704,000, or an increase of $2,195,000 
above the amount spent for that purpose in 1940. 

Class I railroads in 1941 also spent $36,108,000 for heavier rail, an 
increase of $5,635,000, compared with such expenditures in 1940. For 
bridges, trestles and culverts, they made capital expenditures in the past 
year of $19,419,000, compared with $22,596,000 in 1940. They also 
expended $13,920,000 in 1941 for additions and betterments to shops and 
engine houses including machinery and tools, an increase of nearly 
$3,000,000 above the year before and for signals and interlockers, in- 
cluding telegraph and telephone lines, automatic train control and similar 
purposes, they spent $13,439,000 in the past year compared with $10,275,- 
000 in 1940. For additional ballast they spent nearly $6,000,000 and 
$11,000,000 for improvements to station and office buildings and other 
station facilities. For other improvements to roadway and structures, 
their capital expenditures amounted to $46,526,000 contrasted with 
$52,320,000 in the preceding year. 

Class I railroads in 1941 put 80,502 new freight cars and 633 new 
locomotives in service. On January 1, 1942, there were 74,897 new 
freight cars and 546 new locomotives on order. Purchase of this equip- 
ment was for the most part authorized in 1941, but construction and 
delivery could not be completed within that year. Reports just received 
from the Class I railroads show that the carry over into 1942 from the 
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preceding year of all unexpended authorizations amounted to $372,771,- 
000 of which $256,356,000 was for cars and locomotives and $116,415,000 
for roadway and structures. 

Capital expenditures made annually by Class I railroads in the past 
eleven years follow: 


1941 $543,021,000 
1940 429,147,000 
1939 262,029,000 
1938 226,937,000 
1937 509,793,000 
1936 298,991,000 
1935 188,302,000 
1934 212,712,000 
1933 103,947,000 
1932 167,194,000 
1931 361,912,000 
1930 872,608,000 





Railroad Equipment 


Class I railroads had 930 new locomotives on order April 1, 1942, 
according to announcement of the Association of American Railroads. 
Of that number 426 were steam and 504 electric and Diesel. 

On March 1, this year, they had 651 new locomotives on order which 
included 300 steam and 351 electric and Diesel. Locomotives on order 
April 1, 1941, totaled 335, of which 166 were steam and 169 were electric 
and Diesel. 

Railroads in the first three months of 1942 installed 179 new loco- 
motives of which 78 were steam and 101 were electric and Diesel. In 
the same period in 1941, they put in service 123 which included 27 
steam and 96 electric and Diesel. 

Class I railroads put in service 9,858 new freight cars in March, 
1942, which brought to 27,263 the total number installed in the first 
three months of this year, there having been 9,262 in February and 8,- 
143 in January. In the same period last year the railroads put 18,464 
new freight cars in service. 

Of the total number installed in the three months’ period this year, 
there were 18,714 box, 7,664 coal, 205 refrigerator, 574 flat, and 106 
miscellaneous freight cars. 

New freight cars on order on April 1, 1942, totaled 69,515 compared 
with 70,602 on March 1 this year and 42,335 on April 1, 1941. Class I 
railroads had on order April 1 this year 34,488 box, 29,431 coal, 3,135 
flat, 1,199 refrigerator, 300 stock, and 962 miscellaneous freight cars. 





Railway Operating Revenues 


Preliminary reports from 88 Class I railroads, representing 82.7 
per cent of total operating revenues, show that those railroads in March, 
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1942, had estimated operating revenues amounting to $438, 551,054, com- 
pared with $344,127,773 in the same month of 1941, or an increase of 27. 4 
per cent. Freight revenues of the 88 Class I railroads in March, 1942, 
amounted to $362,735,677 compared with $286,379,155 in March, 1941, 
or an increase of 26.7 per cent. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended April 25 totaled 
861,353 cars, an increase above the corresponding week in 1941 of 139,726 
cars, or 19.4%, and above the same week in 1940 of 216,549 cars or 33.6%. 

Loading of revenue freight for the week of April 25 increased 14,791 
cars or 1.7% above the preceding week. 

Coal loading amounted to 169,659 cars, an increase of 3,041 cars 
above the preceding week, and an increase of 130,219 cars above the 
corresponding week in 1941 which was affected by strike. 





Railroad Employees 


The I. C. C. has announced that as of the middle of the month of 
March, 1942 there were 1,190,416 railroad employees, an increase of 
13.16% over March, 1941, and 1.85% over February, 1942. 





Railroad Credit Corporation Distribution 


The Railroad Credit Corporation has announced that a liquidating 
distribution will be made May 15, 1942, of 1% of 1% of the Fund as of 
April 30, 1942, amounting to $367,304.90. Of this amount $328,025.58 
will be paid in cash and $39,279.32 will be credited on carriers’ indebt- 
edness to the Corporation. This will bring the total amount distributed 
to $63,543,747.73, or 8614% of the original Fund contributed by carriers 
participating in the Marshalling and Distributing Plan, 1931. Of this 
total, $35,322,481.70 will have been returned in cash and $28,221,266.03 
in credits. 





Car Service Division Personnel Changes 


The Car Service Division of the Association of American Railroads 
has announced the appointment of Caleb R. Megee as Assistant Manager 
of the Open Top Car Section. Henry A. Huckaba has been appointed 
District Manager at San Francisco to sueceed A. G. Warren, who is on 
leave of absence on account of service with the Director of Traffic Move- 
ment, Office of Defense Transportation. Russell D. Rifenburg has been 
appointed District Manager at Dallas to succeed Mr. Huckaba. John 
P. Dockter has been appointed District Manager at Cincinnati to suc- 
ceed Mr. Rifenburg. 
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New Car Service Section 


Because of the increasing importance in this country of rail trans- 
portation of oil and other commodities requiring tank cars due to the 
present emergency, creation of a Tank Car Section by the Car Service 
Division, has been announced by the Association of American Railroads. 
William E. Callahan, who has been connected with the Car Service 
Division since 1916, has been appointed Manager of the new Section and 
has assumed his duties. 





Public Ownership of Railroad Rights of Way Urged 


The National Resources Planning Board, in a report recently made 
public, urges that railroad and all other rights of way be under public 
ownership in order to permit a properly conceived modernization of the 
transport plant as a whole. The report says: 

‘*One of the obstacles which now confronts the public works program 
for transport development is the fact that railroad rights-of-way, unlike 
the basic facilities of other transport agencies, are privately owned. Asa 
result, both the planning of an overall transportation system and the 
profitable investment of public capital are thwarted; and exclusion of 
the railroads from a large-scale public works program accentuates the 
problem of unequal promotional policies, hence of an uneconomic distri- 
bution of traffic. There is urgent need, therefore, that all rights-of-way 
be under public ownership to permit a properly conceived modernization 
of the transport plant as a whole. 

‘*A second important matter which must receive attention now to 
assure the success of public works undertakings in transportation is that 
of land acquisition and finance. The problem of securing adequate 
rights-of-way for highways has grown to critical proportions, and the 
need for revised legal and financial procedures in this field will be aug- 
mented in any attempt to construct and relocate transport terminals. 
Local units, terminal associations, and other suitable organizations must 
be organized or expanded to undertake preliminary work, formulate 
plans, and place machinery in readiness to undertake desirable projects as 
soon as the emergency is over. An immediate necessity is the creation 
of a Federal Agency with sufficient funds and legal authority to assist 
State and local governments now in the acquisition of lands needed 
for future transport modernization whenever these governments are 
unable to obtain reasonably prompt action.’’ 

The Board pointed out that it appears certain that this country will 
emerge from the war ‘‘with a highly advanced conception of what con- 
stitutes modern transportation,’’ adding that the need for new trans- 
portation equipment will offer opportunities for profitable investment. 

‘“‘The attitude of the railroads,’’ the report continued, ‘‘will, of 
course, depend largely upon their financial position, earning power, and 
prospective traffic. Present railroad opinion anticipates serious declines 
in freight and passenger traffic, more severe competition, and inflated 
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wage and cost structures. The carriers will be prepared, therefore, to 
curtail purchases sharply once the war is terminated. Although financing 
can undoubtedly be worked out through the R. F. C., it will be difficult 
to induce the railroads to lease or purchase equipment unless there is 
reasonable assurance of a relatively high level of traffic. If the expected 
post-war decline can be prevented or cut short, the railroads may provide 
a market for as much as $500,000,000 worth of new rolling stock per 
annum. They will not, however, rush in to buy.”’ 





Canadian Railroads’ Rate Increases 


The Wartime Prices and Trade Board of Canada has announced that 
the general structure of railway rates affecting traffic within Canada 
will not be increased. The Board held that Canadian conditions do not 
justify any increase in rates. 

In the case of international travel the Board has concurred in in- 
creases corresponding with those granted in the United States so that 
combined rates covering the transportation of goods or persons across the 
international boundary, will, as usual, be based upon the United States’ 
rate structure. 





Tank Car Shipments of Oil 


Petroleum Coordinator Ickes has announced that the daily average 
for movement of petroleum and petroleum products to the Eastern Sea- 
board for the week ended April 18, was 599,500 barrels, compared with 
586,350 barrels in the preceding week. The Coordinator estimated that 
44,000 tank cars are now engaged in moving petroleum to the East Coast. 





Pipe Line Relocation 


Petroleum Coordinator Ickes has announced that plans have been 
prepared for the laying of a vast relief system of pipe lines. The plans 
contemplate the digging up and relocating of more than 1400 miles of 
second-hand pipe line, as well as the installation of large quantities of 
used tankage and pumping equipment. 
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Railroad Retirement Act and Related Activities 


Railroad Retirement Board Operations in March 


Railroad Retirement benefits certified in March amounted to 
$10,655,528, bringing total payments from the beginning of operation to 
$524,969,418. Through March the Board had certified 157,965 em- 
ployee annuities, 48,559 pensions to former carrier pensioners, 3,240 
survivor annuities, 6,266 death benefit annuities, and 52,042 lump-sum 
death benefits. 

Improved employment conditions in the railroad industry have led 
to a decrease in applications for employee annuities. The total of 14,157 
applications received by the Board in the nine months ending March 
1942 was 14.1 percent less than the total for the corresponding months 
last year. Chiefly as a result of the drop in applications, certifications of 
new employee annuities averaged only 1,474 a month for the first nine 
months of fiscal 1942 as compared with a 1941 monthly average of 1,721, 
a decline of 14.4 percent. In March the Board certified 1,249 new 
annuities. 

Employee annuities in force at the end of March totaled 125,052 
with a monthly amount payable of $8,240,499. The average monthly 
payment was $65.90. Pensions in force at the end of the month num- 
bered 28,437. The total monthly amount payable was $1,676,229 and the 
average payment $58.95. 

Assets of the railroad retirement account at the end of March 
amounted to $92,369,562, of which $91,000,000 was in Treasury notes and 
$1,369,562 in cash. 

Collections under the Carriers Taxing Act for the first quarter of 
1942 amounted to $47,011,495, 34.4 percent higher than in the first 
quarter of 1941. Total tax collections since the beginning of operations 
amounted to $642,400,283. 

Unemployment insurance operations in March continued the decline 
begun in January. Claims received in the regional offices in the four 
weeks February 28-March 27 totaled 62,885, a drop of nearly 11 percent 
from the February figure. Applications for certificate of benefit rights 
declined even more, from 4,616 in February to 2,542 in March. 

Benefits certified in March totaled $1,175,733, about $153,000 less 
than in the preceding month. The average benefit on claims with a 
maximum of 10 compensable days was $20.47. 

Employment service operations expanded in March with the open- 
ing of the hiring season for track labor. Notifications were received of 
4,793 openings, of which nearly 4,500 were with railroad employers. 
More than 6,200 workers were referred to available vacancies and 3,143 
were placed. Nearly 62 percent of all March placements, or 1,950, were 
as track laborers; most of these jobs were filled by the Kansas City, 
Dallas, and Denver offices. 
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Crediting of Military Service 


President Roosevelt has signed H. R. 6387, an Act to extend the 
crediting of military service under the Railroad Retirement Acts. It is 
now known as Public No. 520. 





N. R. A. B. Referee Appointment 


The National Mediation Board has appointed Honorable Bruce 
Blake, Associate Justice, Supreme Court, Olympia, Washington, to re- 
solve a number of deadlock cases before the First Division of the 
National Railroad Adjustment Board. 





N. R. A. B. Second Division Officers 


Mr. J. A. Anderson has been elected to serve as Chairman, and 
Mr. R. W. Blake as Vice Chairman of the Second Division of the 
National Railroad Adjustment Board, for the fiscal year beginning 
July 1, 1942. 





N. R. A. B. Officers 


Mr. E. J. Hamner has been elected Chairman and Mr. R. A. Walton 
Vice Chairman of the Fourth Division of the National Railroad Adjust- 
ment Board for the fiscal year beginning July 1, 1942. 
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Bituminous Coal Act of 1937 and 
Related Activities 


OPA Prescribes Maximum Coal Prices 


The Office of Price Administration has issued order effective May 18 
prescribing maximum prices on bituminous coal. Individual maxima 
are prescribed for each producing district set up under the Coal Act, 
without regard to market areas. According to the announcement that 
accompanied the order, the maximum prices were determined by taking 
as a base the realization figures during the month of October 1941 and 
plussing those prices by factors which OPA feels are justified and reason- 
able after having been supplied with certain basic data from the Coal 
Division. The Bituminous Coal Act of 1937 provides that such maximum 
prices shall, when occasion demands, be fixed by the Coal Division after 
minimum prices have been so fixed, as also provided by the Act, and re- 
vised minimum prices by the Coal Division are now in the process of 
being determined. This may or may not account for the fact that the 
maximum price order came from OPA rather than the Coal Division. 
The order prescribing coal prices was issued as a separate order, al- 
though at the same time OPA issued a blanket order prescribing ceilings 
on some several thousand various articles. 





Bituminous Coal Production Study 


The Acting Director of the Office of Solid Fuels Coordination an- 
uJunced recently plans for a study of men, mines and machinery so as 
to determine the existing and potential ability of the bituminous coal 
industry to supply the nation’s wartime needs. He said that the neces- 
sity for a survey of anthracite mine capacity is under consideration. 





Bituminous Coal Prices 


The Bituminous Coal Division of the Department of the Interior 
resumed a hearing on May 5 in Washington for the purpose of determin- 
ing what adjustments should be made in minimum soft coal prices in 
view of the producing industry’s increases in costs. 








Motor Transportation 


By J. Nuvian BEAL, Editor 
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1. Application of the Fair Labor Standards Act to Motor 
Carrier Employees 


In the February issue of the JourNAL, on page 520, it was pointed 
out that Petition for Certiorari had been filed with the Supreme Court 
in the case of Missell v. Overnight Motor Transportation Company, Inc. 
Certiorari was granted, Docket 939, and the case was assigned for argu- 
ment and was heard on April 6. Under the usual procedure a decision 
may be expected sometime in May. 

The case was argued immediately following Docket 622, the Belo 
case, which had been decided by the Fifth Circuit Court of Appeals, and 
involves newspaper employees. The Belo and Missel cases present dif- 
ferent questions. In the Belo case there was a written employment 
agreement which specified straight-time hourly rates and overtime hourly 
rates, but provided for a minimum guaranteed weekly wage. The Belo 
case was an action by the Administrator of the Fair Labor Standards 
Act to enjoin the Belo Corporation. In the Belo case the Administrator 
contended that the straight-time hourly rates specified were fictitious and 
that the true straight-time rate was to be determined by dividing the 
hours worked into the sum named as the minimum weekly guarantee, 
which left the Belo Corporation in the position of not having paid for 
overtime at one and one-half times the regular rate. 

The Missel case arose through a suit by employee Missel against his 
employer, Overnight Motor Transportation Company, and came up from 
the Fourth Circuit Court of Appeals. In the Missel case there was no 
written contract of employment, nor was there any agreement specifying 
hourly rates either for straight time or for overtime. The employee was 
paid $27.50 per week for an indefinite number of hours and the hours 
ranged, for work, or on-duty time, from forty hours to an occasional high 
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of about seventy-five hours. The weekly salary was at all times in excess 
of the straight-time minimum wage under Section 6 and was also in excess 
of one and one-half times the Section 6 statutory minimum wage for all 
overtime hours worked or on duty. 

Missel claimed that under the Fair Labor Standards Act the weekly 
salary which he had received was payment for straight time only, that 
the statutes had not been satisfied with respect to overtime. He stated 
his claim in the alternative, contending first that his straight-time wage 
must be determined by dividing the statutory straight-time hours into 
his total compensation of $27.50 per week, which would leave the em- 
ployer in the position of not having paid anything on account of any of 
the overtime hours; or as an alternative claim, he said that the total hours 
worked must be divided into the weekly wage of $27.50 to determine his 
straight-time rate. On that basis the employer would be in the position of 
not having paid the additional penalty rate for overtime provided under 
Section 7 of the Act. The employee also claimed double damages under 
Section 16. 

Missel was a motor carrier terminal man whose duties were, in part, 
that of a rate clerk, cashier and relief dispatcher. He was employed to 
do a job involving varying hours and to a large extent made his own 
determination as to when he was on duty. 

Missel contended that the Fair Labor Standards Act reformed the 
contract of employment and assigned all of the wages to straight time 
and further contended that there was a presumption that in fixing the 
lump-sum weekly wage no consideration had been given to the overtime 
requirements of the statute. The employer contended the proper pre- 
sumption was that the parties had contracted in contemplation of the 
law and in compliance with the law. 

No question was raised by the employee during the two-year term of 
his employment while the Fair Labor Standards Act was in effect and 
the employer was first informed of the employee’s contention by the 
filing of the suit after the employee had resigned. The United States 
District Court at Baltimore held that the Act was a minimum wage law 
and that overtime computed on the basis of minimum wages satisfied the 
law and that any excess wage payments were not to be considered in 
determining either straight time or overtime wages. The Circuit Court 
reversed the District Court and held that overtime must be paid at one 
and one-half times the straight-time wage regardless of how much such 
wage may exceed the minimum wage. This was decided on the theory 
that Section 7, covering overtime, was intended to operate in an indirect 
way for discouraging employment in excess of maximum hours permitted 
at straight-time rates. The Circuit Court also held that the double 
penalty provisions of Section 16 were mandatory and not discretionary 
with the courts. 

The employer contended that, even if the Act was both a minimum 
wage law under Section 6 and a maximum hour law under Section 7, the 
Act was limited to the classes of employees covered by the minimum wage 
provided in Section 6, and that neither Section 7, nor any other section, 
was intended to apply to those classes of employees receiving wages 
higher than the minimum. It was contended that even if Section 7 were 
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intended to discourage overtime work and to spread employment, it was, 
nevertheless, limited to spreading employment among the groups of 
employees covered by Section 6. This contention by the employer was 
based on the proposition that the legislative history of the Act indicated 
that all of the evils against which the Act was directed involved the 
low wage group covered by Section 6, and no other groups of employees. 

The employer further contended that as the Act covered matters 
which only affected interstate commerce, as distinguished from actual 
interstate commerce, a different basis of statutory construction was in- 
volved. It was contended that as Congress has plenary power to regu- 
late actual interstate commerce, there may be certain presumptions that 
Congress had reason for its action, without the necessity for explanation 
or support in the legislative history, but that the power of Congress to 
regulate matters which affect interstate commerce and which are normal- 
ly subject to State control, can arise only upon a showing that the in- 
vasion of the normally reserved matters is necessary to protect interstate 
commerce. It was conceded that there was a showing of necessity for 
Federal action in connection with the minimum wage group of employees, 
but it was contended that there had been no showing of need for Federal 
action with respect to the higher paid employees and that the Act should 
be limited to the demonstrated necessities. It was argued that the show- 
ing of necessity was an essential element of legislation which involved 
matters protected by the Fifth and Tenth Amendments. These amend- 
ments, having equal dignity with the ‘‘Commerce Clause’’, cannot, in a 
constitutional sense, be brushed aside by Congress without a showing of 
need for such action, in order to protect interstate commerce. 

Four questions were presented to the Supreme Court. (1) Should 
the coverage of Section 7, overtime wage, be limited so as to be co-exten- 
sive with the classes of employees covered by Section 6, minimum wage? 
(2) Should the employment agreement be construed as having taken into 
consideration overtime wage and compliance with the law, rather than 
the alternative presumption that the contract contemplated violation of 
the law? (3) Are the penalties under Section 16 discretionary and not 
mandatory with the courts, for the reason that the setting of a mandatory, 
statutory and retroactive penalty would bar the parties from recourse 
to the courts and constitute denial of ‘‘due process?’’ (4) Is determina- 
tion by the Interstate Commerce Commission of its jurisdiction over 
motor carrier employees an essential prerequisite to any application of 
Section 7 on account of the exemption provided in Section 13(b) of the 
Fair Labor Standards Act? 

The employer, Overnight Motor Transportation Company, was 
represented in all of the proceedings by J. Ninian Beall of Washington, 
D. C., and John R. Norris of Baltimore, Md. The employee, Missel, was 
represented in all the proceedings by George A. Mahone of Baltimore. 
J. Ninian Beall also filed a brief on behalf of American Trucking Asso- 
ciations as Amicus Curiae. The Wage-Hour Administrator also filed a 
brief as Amicus Curiae. 
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2. Sizes and Weights of Motor Carriers 


Defense Transportation Director Eastman said recently that State re- 
strictions on truck loads and weights are causing ‘‘substantial interfer- 
ence’’ with shipment of war materials. He recommended emergency 
Federal legislation to establish uniform limitations. 

Eastman set forth his views in a letter to House Majority Leader 
McCormick. He said, ‘‘There is actual, continuous, and substantial 
interference with the interstate movements of vital war materials and 
supplies in many States of the Union.”’ 

He said that officials of the Motor Transport Division of his office, 
the I. C. C. Bureau of Motor Carriers, and officials of the Army and 
Navy had complained of ‘‘the general inability to obtain any satisfactory 
amelioration of the situation.’’ He advised McCormack, however, that 
many States have sought to help the movement of war materials not- 
withstanding restrictions, but that ‘‘in many others . . . there is no ap- 
parent disposition to depart from the peacetime policy of strict enforce- 
ment or to remove existing hampering regulations in time of war.”’ 

Eastman submitted a draft of a bill which would authorize the 
President through some designated agency to prescribe maximum truck 
size and weight limitations. 

Following a communication from the Director of Defense Trans- 
portation a Bill was introduced in the Senate by Senator Andrews, 
§. 2478, and in the House by Congressman Lea, H. R. 7009. _ . 





3. Minimum Weights for Motor Carriers 


The Interstate Commerce Commission has reopened for further 
argument I. & S. M-1216, Rugs and Matting, East to Western Trunk 
Line Territory. Argument will be held before the full Commission on 
May 8. The American Trucking Associations and practically all of the 
principal rate bureaus have intervened. This case will be of great 
interest to motor carriers because it will determine the right of such 
carriers to publish rates on minimum weights to meet competition re- 
gardless of the capacity of particular trucks. It is probable that the 
ease will involve consideration of the variable factors which determine 
what may be a truck load. Due to trade barriers, trucks loads vary 
greatly by regions and States and the type of equipment owned by 
particular carriers varies in accordance with the type of operation and 
the trade barriers along the routes operated by particular carriers. 





4. Reasonableness of Rates for the Past 


In recent cases the Interstate Commerce Commission has held that 
certain rates were unreasonable for the past as distinguished from mere- 
ly prescribing reasonable rates for the future. Congress refused to 










826 I. C. C. PRACTITIONERS’ JOURNAL 





include reparation provisions in the Motor Carrier Section of the Inter- 
state Commerce Act, and many of the carriers are confronted with what 
appears to them to be an attempt on the part of the Commission to do 
indirectly what Congress refused to authorize them to do directly. 

When these cases were heard it was not anticipated that the Com- 
mission would assume authority to determine the reasonableness of motor 
carrier rates for the past. Generally speaking, the records in these cases 
fail to reflect the many changes in operating conditions, particularly 
size and weight trade barriers and reciprocity agreements between 
States, which factors might well have shown the rates to have been 
reasonable in the past, even though changed conditions might have 
justified reconsideration with respect to the future. 

It is felt by the motor carriers that if these expressions by the Com- 
mission are merely gratuitous, they can only have the effect of unreason- 
ably prejudicing the position of the carriers if and when they are called 
on to defend themselves in the courts. For the purpose of considering 
this matter, J. Ninian Beall, General Counsel for the American Trucking 
Associations called a meeting of the Committee of Motor Carrier Coun- 
sel, of which he is chairman, on April 20 and this committee is formulat- 
ing plans and procedure for the future handling of this question. 





5. Office of Defense Transportation Orders 


Various motor carrier committees have been established for the 
purpose of working out cooperative arrangements with the railroads in 
order to give effect to the intent and purpose of various transportation 
directives which have been issued by the Office of Defense Transporta- 
tion. 

Some motor carriers have complained to the American Trucking 
Associations that some of the railroads have submitted proposals which 
involve exclusive agreements and the abandonment of much of the line- 
haul service now being performed by motor carriers. In some instances 
the motor carriers have been requested to transfer their line-haul equip- 
ment to substituted service for railroads and to become exclusive agents 
for railroads and to refuse to serve any shipper or any other carrier. 

The motor carriers are generally willing to make joint rates with 
the railroads and to coordinate their services with the railroads, but they 
are unwilling to abandon their own service and to subordinate themselves 
to the position of mere agents. There is also grave doubt whether such 
exclusive contracts would be consistent either with the anti-trust laws 
or their obligations as motor carriers. Some motor carrier representa- 
tives fear that the railroads have purposely made impossible proposals 
in order to have them rejected and then accuse motor carriers of failure 
to cooperate and then attempt to capitalize on this refusal as a basis for 
the request for the granting of motor carrier operating rights direct to 
the railroads. The matter of cooperation between rail carriers and motor 
carriers is being carefully considered by the Office of Defense Trans- 
portation and these matters are being watched by the Anti-Trust Division 
of the Department of Justice. 
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6. Forwarder Orders 


The I. C. C. has further postponed from April 15 until July 1 the 
effective date of its outstanding orders in Dockets MC-31 and MC-2200, 
which require the discontinuance of joint rate arrangements between 
forwarders and motor carriers. 





7. Safety of Operation of Motor Vehicles of Private Carriers 


Upon petition of the National Council of Private Motor Truck 
Owners, Inc., and others, Division 5 of the Interstate Commerce Com- 
mission has reopened Ex Parte No. MC-3, in the Matter of Need for 
Establishing Reasonable Requirements to Promote Safety of Operation 
of Motor Vehicles Used in Transporting Property by Private Carriers, 
and has assigned the proceeding for further hearing before Examiner 
William T. Croft, on May 5, 1942, at the offices of the Commission in 
Washington. 





8. Truck Loadings 


Clearly indicating that tank trucks have been pressed into service 
to help fill the breach in gasoline transportation facilities caused by ship 
sinkings, the volume of petroleum handled by motor carriers in March 
skyrocketed almost 80 per cent above the same month last year, accord- 
ing to reports compiled and released recently by the American Trucking 
Associations. 

The aggregate volume of all types of freight (including petroleum) 
transported by truck in March increased 9.3 per cent over February, and 
11.9 per cent over March, 1941. 

Comparable reports were received by ATA from 222 motor carriers 
in forty-two states. The reporting carriers transported an aggregate of 
1,622,801 tons in March, as against 1,485,043 tons in February, and 
1,450,657 tons in March, 1941. 

The ATA index figure, computed on the basis of the average-month- 
ly tonnage of the reporting carriers for the three-year period of 1938- 
1940 as representing 100, was 166.18. The index in February was 143.76. 

Almost 85 per cent of all tonnage transported in the month was 
reported by carriers of general freight. The volume in this category 
increased 9.3 per cent over February, and held 13.8 per cent over March 
of last year. 

Transporters of petroleum products, accounting for a little more 
than 9 per cent of the total tonnage reported, showed an increase of 18 
= cent over February, and an increase of 78.1 per cent over March, 

41. 

Continuing to drop sharply, movement of new automobiles and 
trucks constituted only 0.4 per cent of the total tonnage reported. Ton- 
nage in this class decreased 51.5 per cent under February and 83.4 per 
cent under March of last year. 
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Haulers of iron and steel products reported almost 24% per cent of 
the total tonnage. The volume of these commodities showed a slight 
increase of 1.0 per cent over February, but declined 41.9 per cent under 
March, 1941. 

A little more than 3 per cent of the total tonnage reported was mis- 
cellaneous commodities, including tobacco, milk, textile products, bricks, 
building materials, cement and household goods: Tonnage in this class 
increased 7.8 per cent over February, but dropped 4.5 per cent under 
March of last year. 





9. Revenues and Passengers of Motor Carriers 


The Bureau of Statistics of the Interstate Commerce Commission 
has released its Statement No. M-70, giving revenues and passengers of 
Class I motor carriers of passengers for January, 1942, compiled from 
143 reports, representing 147 motor carriers. 

The report reveals that for the month of January 1942, passenger 
revenue amounted to $13,863,259, compared with $9,390,278 for the same 
month in 1941, a percentage increase of 47.6%. 
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Water Transportation 


By R. GranviLtE Curry, Editor 





Chartering of Vessels to The United States For Use in Transporting 
Its Own Property Made Exempt by Regulation 


The Commission by regulation promulgated on April 17, 1942, un- 
der section 302(2) of the Interstate Commerce Act in Ex Parte 152, 
Chartering of Vessels to the United States, has exempted charterers of 
vessels to the United States from the requirement of the water carrier 
provisions of the Interstate Commerce Act. The regulation reads: 

‘*The chartering of vessels to the United States Government or any 
department or agency thereof for use by the Government in the trans- 
portation of its own property, in interstate or foreign commerce, be, and 
it is hereby, exempted from the requirements of part III of the Inter- 
state Commerce Act until further order of the Commission.’’ 





Maritime Commission Appointment 


Rear Admiral Howard L. Vickery, U. S. N., has been reappointed 
to be a member of the United States Maritime Commission, for a term 
of six years from April 6, 1942. The appointment has been approved 
by the Senate. 





Surcharge on Tanker Shipments 


The Maritime Commission authorized a war surcharge of 200 per 
cent of the basic rate on tanker shipments from Gulf ports to the U. 8S. 
Atlantic Coast, in view of recent submarine attacks. The surcharge 
will increase the cost of transporting gasoline by approximately two 
cents a gallon. The Commission also authorized a war surcharge of 225 
per cent on tank shipments from the Caribbean to U. 8. Atlantic ports. 





President Recommends Use of Wooden Barges on 
Intracoastal Waterway 


President Roosevelt recently told his press conference that the 
Federal Government is now planning commercial use of the inland water- 
way along the Atlantic seaboard. 

From Jacksonville, Fla., north, Mr. Roosevelt said, an 11-foot chan- 
nel can be obtained, but south of that point the channel is only 6 feet 
deep. That almost precludes the use of the southern end of the inland 
waterway and necessitates a transfer of cargo at Jacksonville, the Pres- 
ident asserted. 
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While he cautioned reporters against starting a new controversy 
over a Florida ship canal, he remarked there was no way, by water, of 
getting across the Florida peninsula. 

To deepen the 6-foot channel, he remarked, would take too long 
and require much valuable man power and machinery. So, he said, we 
must do the best we can with what we have. 

He said it seemed perfectly possible to build and use wooden barges 
for inland purposes. He said the wooden barges would be cheaper than 
concrete, self-propelled barges, to which some consideration had been 
given. 





Merchant Shipping Requisition 


The War Shipping Administration has requisitioned all the re- 
maining American-owned ocean-going vessels which had not been taken 
over by the Government previously. The exact number of the vessels 
affected was a military secret, but an Administration official said ‘‘sey- 
eral hundred’’ were embodied in the order. 

The Shipping Administration now can specify every detail of oper- 
ation of all American ocean-going ships, including cargoes, routes of 
travel and time of departure, without any waste of time in negotiations 
with the private operator. 





Coal Shipping Surcharges 


In order to cover higher wartime operating expenses, the War 
Shipping Administration has authorized increased surcharges for the 
coastwise transportation of coal in bulk from Hampton Roads and Phila- 
delphia. to ports in the north Atlantic area. 

To the then existing basic freight rates, the War Shipping Admin- 
istration has allowed the addition of a maximum surcharge of $1.70 
per gross ton for vessels using the ‘‘outside route,’’ and $1.35 per gross 
ton for vessels using the ‘‘inside route.’’ 

The principal factors involved in its action, the Administration 
said, are higher war risk insurance rates on hull and machinery and 
lengthened voyages due to delays incident to instructed routings. At 
the present time operators are permitted surcharges up to 73 cents per 
ton, such charges being made only to the extent that expenses are actually 
incurred. The new rate was effective on sailings on and after April 1, 
1942. ; 





Interruption of Service as The Result of Request or Requirement 
of O. D. T. Will Not Forfeit “Grandfather” Rights 


In a letter, dated April 24, 1942, from Commissioner Claude R. 
Porter, Chairman of Division 4 of the Interstate Commerce Commission, 
to Director Joseph B. Eastman, Office of Defense Transportation, the 
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Commission announced its policy under the ‘‘grandfather’’ clause of 
the Act in respect to interruptions of services by water carriers as the 
result of requests or requirements of the O. D. T. The body of the let- 
ter reads as follows: 

‘In your letter to Acting Chairman Aitchison of April 22, you 
state that, because of the war emergency and the need to convert vessels 
to uses of primary importance, the Great Lakes Transit Corporation has 
been requested by your office to remove eight of its vessels from its reg- 
war trade and devote them, for the period of the war emergency, to the 
transportation of grain. You further state that while the carrier is 
willing to do this, the result will be that it will be forced to discontinue 
serving points and transporting property which it was engaged in serv- 
ing and transporting on January 1, 1940. The carrier wishes some as- 
surance that, by complying with your order, it will not forfeit any rights 
inuring to it under the ‘grandfather’ clause of Section 309 of Part III 
of the Interstate Commerce Act and under its duly filed ‘grandfather’ 
application. 

‘Division 4 has been delegated authority by the Commission with 
respect to the adjudication of operating rights of common and contract 
earriers by water subject to Part III of the Act. I have discussed this 
matter with the other members of the division and I am authorized on 
behalf of the division to state that interruptions of service by water car- 
riers subject to the act, which directly result from compliance with any 
request or requirement made by you pursuant to the provisions of Ex- 
ecutive Order 8989, dated December 18, 1941, which established the 
Office of Defense Transportation, will be recognized by us as inter- 
ruptions of service beyond the control of the carrier. Under the statute 
a carrier does not forfeit its so-called ‘grandfather’ rights as a result 
of interruption of service made necessary by causes beyond its control. 

‘*You are authorized to make publication of this letter as you may 
think desirable, and we will arrange to place it on our press table on 
April 28, 1942.’’ 





Export Embargo 


An embargo to prevent the movement of all commercial export 
freight to all Atlantic, Gulf and Pacific ports except when a permit has 
been obtained showing that ship space is available for such freight, was 
issued on April 15 by the Car Service Division of the Association of 
American Railroads. The purpose of the embargo is to prevent freight 
from accumulating at various ports. 

This embargo, however, does not affect Army, Navy or Lend-Lease 
freight. It also does not affect freight shipments to those ports other 
than for export. 

Before the railroads will accept export freight for shipment, a per- 
mit must be obtained from George C. Randall, Manager of Port Traffic, 
30 Vesey Street, New York or his designated representatives located in 
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New Orleans, Atlanta, Houston, San Francisco, Los Angeles or Seattle. 
This permit will be issued when a shipper shows that a definite steam. 
ship booking has been obtained. 

For some months such a permit system has been required in order 
to move commercial export freight to various Pacific ports and also to 
New Orleans and certain other ports. In certain cases, permits have been 
required for the movement of export freight from Atlantic and Gulf 
ports to certain specified destinations. The embargo issued April 15, 
however, supersedes all previous ones dealing with export freight. 





Export Traffic 


A total of 190,356 cars of export freight other than grain or coal 
was unloaded at Atlantic, Gulf and Pacific ports in the first three months 
of this year. This compared with 134,812 cars in the same period last 
year, an increase of 41 per cent. 





Movement of Coal to Eastern Seaboard 


Director Joseph B. Eastman of the O. D. T. has announced that 
steps are being taken by the O. D. T. to insure the movement into the 
Eastern Seaboard region of large amounts of coal which formerly moved 
by water along the coast. Curtailment of coastwise shipping as the re- 
sult of enemy submarine activities and other factors has made railroad 
routing necessary. Much of the coal that formerly moved by rail to 
tidewater for transshipment by collier must now move the entire dis- 
tance to Baltimore, Norfolk and New England points by rail. 





Molasses Shipping Costs 


Increases in surcharges on freight rates covering the movement of 
molasses from Cuba and Puerto Rico to the United States have been 
announced by the War Shipping Administration. 

Effective with loadings on and after April 1, 1942, surcharges of 
180 percent on voyages from Cuba and Puerto Rico to United States 
Atlantic ports north of Hatteras, Port Everglades, Florida, and United 
States Gulf ports have been authorized to be added to the basic rates 
prescribed in the War Shipping Administration’s General Order No. 
3-A. 

Surcharges which had been in effect since March 1 were 42 per cent 
to United States Atlantic ports north of Hatteras; 45 per cent to Port 
Everglades, and 34 per cent to United States Gulf ports. 

The new surcharges were authorized by the War Shipping Adminis- 
tration because of lengthening of voyages and new insurance rates. 
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Commission’s Order Upholding Elimination of Ex-Barge Proportional 
Rates on Grain, Enjoined 


A Federal Statutory Court at Chicago has set aside the Commis- 
sion’s order in I. & 8. Docket No. 4718, Grain Proportionals Ex-Barge to 
Official Territory, 248 I. C. C. 307, which had approved the elimination 
by the railroads of ex-barge proportional rates on grain while sanc- 
tioning proportional rates on ex-rail and ex-lake grain. The Court held 
that the Commission’s order discriminated against water competition 
between users of barges and was otherwise invalid. A rigorous dissent 
had been filed by Chairman Eastman. 





1. C. C. DECISIONS 


Certificate Not Restricted to Regular Routes in Application—Car Ferry Operation 
Not Exempt Under Section 303 (f) (2). 


Division 4 in No. W-361, Puget Sound Navigation Company Com- 
mon Carrier Application, decided April 15, 1942, found that the appli- 
eant was entitled to continue operations under the ‘‘grandfather’’ clause 
as a common carrier by water in the transportation of passengers and 
commodities generally by self-propelled vessels between certain ports 
in the State of Washington in interstate or foreign commerce and also 
in the performance of freight-car ferry service between Seattle and cer- 
tain other points in Washington. The Commission said that in author- 
izing continuation of these operations it would do so ‘‘ without restric- 
tion to the regular routes outlined by the application. The routing of 
vessels between the various ports is an operating problem which should 
be left to applicant’s management, subject to whatever regulatory pow- 
ers the Commission may exercise.’’ 

The Commission after quoting from section 303(f)(2) of the Act 
said that while the language does not require that car ferry operations, 
in order to be exempted, should be within the terminal area of a rail- 
road it clearly indicated ‘‘that the transportation does not come within 
the exemption unless it is incidental to railroad operations.’’ The Com- 
mission then pointed out that applicant’s operation was over a route 25 
miles in length and that this was ‘‘as a connecting line to and from 
ports which no railroad undertakes to serve.’”” The Commission said 
that this service could not be considered ‘‘as incidental to railroad oper- 
ation between these points’’ and was, therefore, not exempt under section 
303(f) (2). 

In referring to certain operations to and from ports in Canada the 
Commission said that these ‘‘are not in foreign commerce as defined in 
section 302(i) of the act, because that section limits our jurisdiction 
over foreign commerce under part III of the act to movements which 
are trans-shipments between points in the United States,’’ and that no 
authority is, therefore, required from the Commission as to such opera- 
tion. 
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Contract Carrier—Bulk and Non-Bulk Commodities—Private Carriage—incidental 
Towage—lInterruption of Operation. rl 


In No. W-749, Pittsburgh Coal Company Contract Carrier Applica 
tion, decided April 13, 1942, the Commission found that the applicant 
was entitled under the ‘‘grandfather’’ clause to continue operations ag 
a contract carrier by non-self-propelled vessels with the use of separate 
towing vessels in the transportation of coal from Isabella, Pa., to Weir- 
ton, W. Va., and from Crescent No. 2 mine located near California, Pa, 
to Little Beaver River Terminal near Smiths Ferry, (Glasgow) Pa; 
and in the transportation of scrap metal, molds, and stools from Neville 
Island, Pa., to Weirton. 

While holding that the applicant was a contract carrier the Commis- 
sion denied its application to transport ‘‘commodities generally’’ and 
limited the authority to the commodities above-mentioned. 

The Commission held that although the coal transported by appli- 
cant was in bulk this transportation was not exempt under section 303(b) 
of the Act ‘‘because the tows include vessels loaded with non-bulk com- 
modities in the barges of other carriers, and vessels with the scrap metal, 
molds, and stools which applicant is transporting for the Weirton Steel 
Company.’’ 

In referring to transportation by applicant of its own coal the 
Commission said that applicant is not engaged in ‘‘operations as a com- 
mon or contract carrier by water subject to part III of the act, and 
may continue such operation without a certificate or permit.’’ 

To the extent that applicant performed towage for water carriers 
subject to the Act its operations were found to be exempt under section 
303(f)(2). Failure of applicant to transport any coal for the month 
for which there was a shut-down of coal mines throughout the Ap- 
palachian area was found to be an interruption of service over which it 
had no control and was, therefore, not such an interruption as would 
require forfeiture of its ‘‘grandfather’’ rights. 


Port Limits Primarily a Tariff Question. 


In No. W-618, Thames River Line, Inc. Common Carrier Applica- 
tion, decided April 16, 1942, Division 4 found that the applicant was 
entitled under the ‘‘grandfather’’ clause to continue operation as a com- 
mon carrier by self-propelled vessels in the transportation of commodi- 
ties generally between the ports of Bridgeport, Conn., and New York, 
N. Y. 


As to the area of the port of New York to be covered by the certifi- 
eate the Commission said that it might attempt to state the exact limits 
of such area either by defining the extent of the port of New York or by 
limiting applicant to operations between points within lighterage limits 
which it had been serving before and since ‘‘grandfather’’ date. The 
Commission stated, however, that neither method of limitation is desir- 
able and that the matter is more appropriately one to be considered in 
separate proceedings involving the lawfulness of proposed tariff pro- 
visions. In this connection the Commission said : 
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‘An attempt at exact definition of all the ports or lighterage limits 
which applicant and other carriers are serving throughout the 
United States would involve complicated masses of facts concerning 
commerce to and from each port; and the resulting definition of any 
port area would be out-dated with the inevitable changes of trade 
and industry in the vicinity of the ports. If we would limit appli- 
cant to the terminal area which it has been serving, applicant would 
be required to seek a certificate authorizing extension of operations 
if and when commercial changes require expansion of terminal 
services. On the other hand, if carriers are permitted to change 
their terminal areas without seeking changes of their certificates, 
and are permitted to extend or limit these terminal areas by ap- 
propriate tariff provisions, as has been their previous practice, they 
will be able to adapt their operations to meet the changing needs 
of the public. In permitting such flexibility, however, we do not 
intend that a carrier should be allowed to extend its terminal area 
into a territory which cannot be considered as part of a single port, 
but this is a matter which should be subject to a separate proceeding 
involving the lawfulness of the proposed tariff provisions. We will, 
therefore, simply authorize applicant to serve the port of New York, 
and permit terminal services to be continued within the lighterage 
limits prescribed by applicant’s tariffs.’’ 


Important Inland Waterway Decisi G | Commodities—tTerritorial Extent of 
Operation—Intermediate Points—Towage. 





Division 4 in No. W-104, Union Barge Line Corporation Applica- 
tions For Certificate, Permit And Exemptions, decided May 4, 1942, 
found that the applicant was entitled under the ‘‘grandfather’’ clause 
to continue operation as a common carrier by water of commodities 
generally between all points on the Allegheny, Monongahela, Ohio, Kana- 
wha, and Wolf Rivers, and the Mississippi River south of Cairo, Il. 

Applications for a permit as a contract carrier under section 309 (f) 
and for exemption under section 303(e) in respect to transportation of 
various floating objects were dismissed, since exemption had already 
been granted in Ex Parte No. 147, Towage of Floating Objects. 

The Commission found that applicant had held itself out as a com- 
mon carrier to transport all commodities offered, with the exception of 
eertain commodities excluded from its application, namely, livestock, 
high explosives, and commodities requiring heat or refrigeration, and 
that applicant was entitled to a certificate as a common carrier to trans- 
port commodities generally with these exceptions. 

The Commission also found that while applicant had transported less 
than bargeload quantities the business had proved to be unprofitable and 
had been abandoned, the applicant’s bargeload minimum at the time of 
the hearing and for some time past being 200 tons. Pointing out that a 
restriction to this minimum would not interfere with the continuance of 
applicant’s normal operations the Commission said that the certificate 
granted would be made subject ‘‘to minima of not less than 200 tons per 
shipment.’’ 











I. C C PRACTITIONERS’ JOURNAL 





In finding that applicant was entitled to serve all points on the 
rivers above mentioned, the Commission found that it held itself out to 
transport commodities generally to these and all intermediate points; 
and that it transported ‘‘a sufficiently representative number of com- 
modities to and from a sufficiently representative number of points to 
constitute a fulfillment of its holding out as a common carrier of general 
commodities between all points on those rivers.’’ In this connection the 
Commission cited a decision of the Supreme Court in United States y. 
Carolina Freight Carriers Corporation, decided March 2, 1942, under 
the motor carrier provisions of the Act and said that ‘‘Certainly as 
liberal a construction should be adopted in granting certificates under 
part III of the act.’’ 

The Commission overruled the contentions of applicant that it was 
entitled to a certificate covering transportation of property in its own 
barges between points on the waterways as to which a certificate was 
granted and points on certain connecting waterways, including the 
Louisiana and Texas Intracoastal Waterway and the Mississippi River 
north of Cairo, Ill. The contention was that towage was performed by 
others for applicant under section 303(f)(2) and that applicant was 
entitled to a certificate covering such transportation. The Commission 
specifically found that applicant ‘‘informed shippers that the trans- 
portation on those waterways would be performed by connecting car- 
riers.’’ The Commission further found that the transportation thereon 
was not by applicant but by its connections and applicant was, therefore, 
not entitled to a certificate. The Commission said that in holding against 
complainant in respect to the waterways beyond those to be covered by 
the certificate authorized, it did not mean to put an end to the practice 
by which one barge company finding that it has too many barges may 
contract with another carrier on the same route to include those barges 
in a tow with other barges handled by a towboat of such other carrier. 
The Commission said : 


“Carriers who have met the requirements of section 309(a), and 
whose operating rights are therefore established, may enter into 
towage contracts or agreements under which towage performed by 
one carrier for another will be incidental to the services performed 
by the carrier employing such towage, and therefore exempt from 
the provisions of the act under section 303(f) (2).’’ 


Failure to Equalize Ocean Rail Rates Found Not Unreasonable or Unduly Prejudicial. 


The Commission on further hearing in No. 28023, Bull Steamship 
Line, et al v. Abilene & Southern Railway Company, et al., decided 
May 4, 1942, found that ocean-rail rates between eastern seaboard terri- 
tory and points in northern Texas through Corpus Christi, Texas, were 
not unreasonable or unduly prejudicial as compared with rates through 
Houston and Galveston. The contention was that higher rates through 
Corpus Christi were not justified. The Commission concluded that the 
same equating water distance should be used to Corpus Christi as to 
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Houston-Galveston and that the sole question was whether the greater 
rail distances from Corpus Christi than from Galveston-Houston to 
interior Texas points require higher through rates by way of the former 
port than by way of the latter ports. The Commission resolved this 
question in favor of the existing rates, finding them neither unreason- 
able nor unduly prejudicial. 





W. W. WELLER APPOINTED TO MEMBERSHIP COMMITTEE 


President Burgess has appointed W. W. Weller of the Weyerhaeuser 
Sales Company, Newark, New Jersey, to succeed the late Frank Reardon 
of Jersey City, New Jersey, as a member of the Association’s Member- 
ship Committee for the current year. 





WILLIAM D. MORGAN SUSPENDED FROM PRACTICE 
(Ex Parte 149) 


By order of the Interstate Commerce Commission dated April 22nd 
the Commission suspended William D. Morgan of Minneapolis, Minne- 
sota, from practicing before that tribunal for a period of nine months. 

This arose out of transactions which were involved in indictments 
returned against Mr. Morgan and others at Twin Cities in March, 1941. 












Recent Court Decisions 


By Warren H. WAGNER 


Interruption because of bankruptcy destroys continuity of grandfather rights. 


Gregg Cartage & Storage Co. v. United States. 
(86 Law. Ed. Adv. Ops. 843) 


Interruption of operation of a motor carrier by reason of bank- 
ruptcy destroys the rights of the operator under the grandfather clause 
of Section 206(a) of the Motor Carrier Act. This is the effect of a deci- 
sion of the United States Supreme Court. Gregg became insolvent by 
reason of the failure of an insurance company, which left Gregg exposed 
to heavy personal injury claims resulting from operation. Bankruptcy 
interrupted operations. The bankrupt property, including rights under 
the grandfather clause, was sold. The purchaser became a party ap- 
plicant, seeking a certificate in lieu of Gregg. Division 5 of the Com- 
mission held that the right to a grandfather certificate under the statute 
is conditioned upon continuous operation except ‘‘interruptions of serv- 
ice over which the applicant * * * had no control’’ and denied the 
certificate, saying : 


‘*Prior to such bankruptcy it, (the operator) had full control 
of its operation and methods of conducting its business, including 
the selection of insurance companies to protect it against damage 
and other claims. It is presumed to know that if it fails to conduct 
its business in such a way as to provide for obligations incurred by 
its operation, proceedings in bankruptcy may be instituted against 
it. Such proceedings, when instituted, are the natural consequence 
of its voluntary act and business methods * * *.”’ (10 M. C. C. 255, 
260) 


Upon rehearing, the full Commission sustained Division 5 (21 M. C. C. 
17). Upon appeal a three judge Federal court sustained the Commission 
(42 Fed. Supp. 266). (See [IX ICC Practitioners’ Journal 640). The 
Supreme Court now affirms that judgment. 

Appellants contended that the Commission and the court below 
erroneously construed section 206 (a) of the act in holding that, except- 
ing the specified interruptions of service, the statute required continuous 
operation from June 1, 1935, until the hearing by the Commission on the 
application. The Supreme Court held to the contrary, citing United 
States vs. Maher, 307 U. S. 148, Hoey vs. United States, 307 U. S. 510, 
and Lubetich vs. United States, 315 U. S. 57. 

Concerning the appellants’ contention that the interruption of 
service was one not within the control of the applicant, the court said: 

From October 15, 1935, to December 31, 1936, Gregg was insured 
against public liability and property damage by an insurance company 
which in 1936 failed either to disprove or settle certain claims against 
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Gregg and was rumored to be insolvent. For these reasons Gregg can- 
celed its contract with this company and obtained similar insurance with 
another company, paying the premiums in advance. The failing in- 
surance company was adjudged a bankrupt in January of 1937, and 
ceased to pay any claims. Gregg, thereby left with the burden of 
satisfying claims . . . arising during the period when it had carried 
insurance in the bankrupt company, paid some of them in the later 
months of 1937; but approximately 175, estimated to aggregate in their 
face amount about $200,000, remained unpaid. . . 

Solvent on June 30, 1937, Gregg had become insolvent by October 
30, 1937. When it appeared impossible to satisfy all demands in full, 
resort was had to the friendly receivership in the state court. This pre- 
cipitated the involuntary bankruptcy in the federal court, which in turn 
brought operations to a halt. . . 

We sustain the Commission in construing the statute as not requir- 
ing it to go back of the bankruptcy adjudication to search for ultimate 
eauses. How far one by an exercise of free will may determine his gen- 
eral destiny or his course in a particular matter and how far he is the 
toy of circumstance has been debated through the ages by theologians, 
philosophers and scientists. Whatever doubts they have entertained as 
to the matter, the practical business of government and administration 
of the law is obliged to proceed on more or less rough and ready judg- 
ments based on the assumption that mature and rational persons are in 
control of their own conduct. Certainly that assumption must be made 
in reference to a corporation such as the applicant. Society, in creating 
a corporation, vesting its management in a board of directors, granting 
it large powers and not inconsiderable immunities, can hardly allow that 
its business affairs are at any time out of the control of those whose duty 
it is to conduct them. The bankruptcy act states that even an involun- 
tary adjudication results only from some ‘‘act of bankruptcy,’’ defined 
upon the clear assumption that it is within the bankrupt’s control. 
Whether or not this assumption squares with philosophical doctrine, or 
even with reality, is not for our determination. The Commission, and 
the courts, too, must get on with the application of the federal statutes 
without waiting to settle the verity of the philosophical assumptions on 
which they rest. 

The Commission was warranted in holding as matter of law that the 
interruption because of bankruptcy was not one over which the applicant 
had no control within the meaning of the motor carrier act. The com- 
plexity of the chain of causation shown in this case makes it an apt 
illustration of the impracticability of any other rule. . . The choice of 
insurers, as well as its servants and operators, were Gregg’s own. . . and 
the final product could not have been a matter over which it had no 
control. 

Furthermore, the interruption of service was the deliberate act of 
those who for the time being stood in the position of applicant and 
owned its rights. . . The delay in passing on the application was consider- 
able and regrettable, as the Commission acknowledged, but it does not 
seem to have been arbitrary or the result of any deliberate discrimi- 
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nation, nor, in view of the magnitude of the Commission’s task, unrea- 
sonable. The Commission had nearly 90,000 applications to pass upon 
under section 206(a), and of course could not have been expected to pass 
upon them simultaneously. It is not within our province to remedy 
inequalities necessarily incident to the administration of the statute. 


Plates from dismantied oil tanks not scrap. 


Sonken-Galamba et al v. Atchison Topeka & Santa Fe Ry. Co. 
(86 Law. Ed. Adv. Ops. 811) 


The Supreme Court denied a petition for writ of certiorari, de- 
clining to review a decision of the Circuit Court of Appeals for the 
Eighth Circuit, reported in 124 F. (2d) 952, involving rates on scrap 
iron, having value for remelting purposes only. The lower court held 
that the trial court’s findings that the commodity involved, plates from 
dismantled oil tanks, was not entitled to be transported by the defendant 
railroads at scrap iron and steel rates, were sustained by the evidence, 
including that of the shippers themselves, who reported the plates to be 
useful for other than remelting purposes. By denying certiorari the 
Court declined to disturb this decision. 


Qualifications and maximum hours of service of ‘“‘driver-salesmen’”’ within jurisdiction 
of the Commission. 


Gavril v. Kraft Cheese Co. (42 F. Sup. 702) 


In passing upon the question whether ‘‘driver-salesmen’’ came 
under the Fair Labor Standards Act or were within the Commission’s 
jurisdiction under section 204 of the Motor Carrier Act, the United 
States District Court for the Northern District of Illinois said: 


**It is undisputed that the Interstate Commerce Commission 
under the power granted to it by Section 204 of the Motor Carrier 
Act has established by proper regulation the qualifications and 
maximum hours of service of drivers for private carriers, including 
so-called ‘driver-salesmen’ such as these plaintiffs. I. C. C. ex parte 
orders MC-2, MC-3, effective October 15, 1940. (Page 26 defendant’s 


original brief; page 37 plaintiffs’ answering brief; page 18 defend- © 


ent’s reply brief.) 

‘‘A review of the applicable provisions of the Fair Labor 
Standards Act and of the Motor Carrier Act, even in the light of 
the decision of the Supreme Court in the case of United States et al. 
v. American Trucking Associations, 310 U. S. 534, 60 S. Ct. 1059, 
84 L. Ed. 1345, convinces the Court that the Interstate Commerce 
Commission has the power to establish qualifications and maximum 
hours of service for employees such as the plaintiffs in this case 
engaged in interstate commerce and that it has exercised such 
power. Accordingly the exemption contained in Section 13(b) (1) 
of the Fair Labor Standards Act applies to the plaintiffs in this 
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nrea- ease and they are excluded from the provisions of Section 7 of the 
upon same Act. The fact that the order of the Interstate Commerce 
pass Commission establishing such qualifications and maximum hours of 
nedy service did not become effective until October 15, 1940, is immate- 
te. rial. The determining factor in applying the exemption is whether 


or not the Interstate Commerce Commission ‘has power’ to establish 
such qualifications and maximum hours of service. There is no 
question that since the plaintiffs in this case are engaged in inter- 
state commerce that the Interstate Commerce Commission does have 
that power and, therefore, the exemption applies regardless of the 








rm time at which the Commission exercises such power. 

the ‘* Accordingly, the Court is of the opinion that on the basis of 
rap the second ground relied upon, the defendant’s motion to dismiss 
held the complaint herein should be granted. The said complaint is 
rom accordingly dismissed at plaintiffs’ costs.’’ 
lant F 
nce, 
0 be . 

the New Directory of Association’s Members 

To Be Printed 

ction 


Sometime during the coming summer a new Directory of Members 
will be distributed to our members. If your address has been changed 
and you have not notified the Association’s office, kindly do so in order 
that we may list your correct address. 











Meetings of Regional Chapters 


Chicago Chapter 
C. W. Stadell, Chairman, T. M., Illinois Coal Traffic Bureau, 307 
North Michigan Avenue, Chicago, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 
John R. Turney, Chairman, 1001-15th St., N. W., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday, April, 1942, and every second 
month thereafter. Hamilton Hotel, Washington, D. C. 
Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 
Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St.. Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 
H. W. Ward, President, G. T. M., Minneapolis & St. Louis Rail- 
road Co., 745 Northwestern Bank Bldg., Minneapolis, Minnesota. , 
Meets : 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 
: Pittsburgh Chapter 
Joseph C. Beck, Chairman, A. G. T. M., Gulf Retining Company, 
Gulf Building, Pittsburgh, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
W. G. Stone, Chairman, Chamber of Commerce, 917-7th St., Sacra- 
mento, California. 
Meets: Palace Hotel. San Francisco, California—quarterly. 


Southern California Chapter 
Harry R. Brashear, Chairman, Chamber of Commerce, Los Angeles, 
California. Meetings held in dining room of Chamber of Commerce, 
Los Angeles, California on call of Chairman. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 

es which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
stent te however, that membership in the Association of Interstate Commerce 

mmission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). __ ‘ 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNat). 
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P. F. Gault Addresses Chicago Chapter 


At its regular monthly meeting held in the Traffic Club of Chicago, 

Club Palmer House, Chicago on Friday, May 1st, Mr. P. F. Gault, Commerce 

Attorney, Chicago & Northwestern Railway Company spoke on the sub- 

ject of ‘‘Military Law.’’ Mr. Gault was a Field Artillery Officer during 

D.C. the World War. After the armistice he was assigned to the Judge 

cond # Advocate General’s Office, where he remained until June 1, 1921, at 

which time he resigned to become an Examiner for the Interstate Com- 

f the @ nerce Commission. Mr. Gault has been Commerce Attorney for the 

ntion & chicago & Northwestern Railway Company for a number of years, and 
y of Bisa Lieutenant Colonel in the Army Reserve Corps. 





Resume of Proposed Rules of Practice by Stanley B. Houck 
Before Minneapolis Chapter 





Rail On Tuesday, May 12th, at the meeting of the Minneapolis Chapter, 
". 9 Mr. Stanley B. Houck gave a brief resume of the Commission’s proposed 

Min- revision of its Rules of Practice. 

any, 


Forwarder Transportation and Prospective Regulation 
» of Discussed Before Minneapolis Chapter 


Mr. F. N. Melius, Jr., Assistant General Counsel of the Universal 
Carloading & Distributing Company of New York City was the guest 
cra- speaker at the meeting of the Chapter on Monday, April 27th. Mr. 
Melius chose as his topic Forwarder Transportation and Prospective 


Regulation. 








Association of 
Interstate Commerce Commission 
Practitioners 





APPLICATION FOR MEMBERSHIP 





/anaenee for membership in the Association of Practitioners Before the Interstate 
merce Commission. 


|. My office address is 











(State) 


3. I was ——- to practice before the Interstate Commerce Commission, 
a), 
under |-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


EL EOE T TO ae oR ee and am now a member in good 
standing of the bar of that Commission. 


4. (or those admitted under Paragraph (a) ). I was admitted to practice as an 


attorney at law by the 0000000 eee, Pees gree 


5. (For those admitted under Paragraph (b) ). My occupation iS... .ceccessessseseeen 


scl AN ai a ah alae ictal , and I am employed by, or am affiliated 


¢ of Applicant) 
Application not accepted unless accompanied by check. Annual dues, includ- 
ing Journat, $6.00. If application is filed between October Ist, and March 


3ist, $6.00. If filed between March 3ist and September 30th, $3.00. 
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General Order O. D. T. No. 3—Amended July 14, 1942 


A revision of General Order ODT No. 3, governing over-the-road 
operations of motor trucks by common carriers, was issued on July 13th 
by Joseph B. Eastman, Director of the Office of Defense Transportation. 

The revised order, establishing a more flexible standard for conserva- 
tion of such transport equipment, takes effect August 1. 

The ODT announced at the same time that a provision of the original 
order requiring trucks to be loaded to at least 75 percent of capacity on 
return trips has been canceled. Similar provisions in General Orders 
ODT 4 and 5, governing operation of trucks by contract and private car- 
riers in over-the-road service, also have been canceled. Revisions of these 
orders are to be issued shortly, the ODT announced. 

Under General Order 3, as revised, all trucks affected by the order 
must carry a capacity load over a ‘‘considerable portion”’ of the trip out 
or the trip back. 

Trucks may be operated by common carriers with less than a capacity 
load or empty over a portion of the trip out or back only if, after exercis- 
ing ‘‘due diligence’’ as defined by the order, the owner or driver is unable 
to comply with the requirements of the order. 

The exercise of ‘‘due diligence’’ will include checking with Joint In- 
formation Offices being established in various cities pursuant to General 
Order No. 13 or checking with other carriers individually, in the event 
there is no such service available, in an effort to obtain a load. 

These steps may be taken by the owner of a truck or his driver or 
other representative. In the event no load is obtained for a truck for a 
contemplated trip, the owner or his representative must make an effort 
to lease the truck to another carrier capable of using it in a manner that 
would be in accordance with the objectives of the order. 

Only when all efforts to obtain a load and to lease a truck to another 
carrier have failed, may a truck be operated empty or partially loaded 
over a part of the outgoing or incoming trip. 

In attempting to obtain a load for a truck, the owner or his repre- 
sentative is not required to take any action that would not be ‘‘con- 
sistent with prior commitments involving the use of the truck en route.’’ 

Another major revision limits trucks operated by common carriers 
in over-the-road service to a maximum speed of 40 miles an hour as a 
means of saving tires and prolonging the life of engines and running 
parts. 

As in the original order, the capacity of a truck is to be deter- 
mined by the load-carrying ability of the tires, less the weight of the 
truck. The rated load-carrying ability of all types of truck tires, as 
well as passenger car tires used on trucks, is set forth in an appendix to 
the order. 

No truck affected by the order will be required to be loaded to such 
an extent that the gross weight will exceed the safe capacity of any bridge 
or other structure en route, as determined by State or local regulations, 
or the maximum gross weight limitations of any State in which the truck 
is operated. 


— 








Any truck which has been so disabled en route that a capacity load 
cannot be transported may proceed empty or partially loaded to the 
nearest place where repairs can be made. 

No truck will be required to perform a service which is ‘‘ beyond its 
transportation capacity’’ or which is not authorized or sanctioned by law. 

Loading requirements do not apply to trucks transporting high ex. 
plosives, trucks operated under the direction of the armed forces of the 
Federal or State governments, trucks engaged exclusively in the trans. 
portation.of repair or service men and their equipment and supplies, 
trucks operated exclusively in the maintenance of public utilities, trucks 
operated in emergencies exclusively for the protection or preservation 
of life, health or public safety, and trucks engaged in sanitation services, 

Such trucks, however, come under other provisions of the order, such 
as those requiring elimination of duplicating services, reduced speed and 
proper maintenance of tires and equipment. 

Loading requirements and limitations on gross weights will not 
apply to special equipment. The limitation on gross weights, applying 
to all other trucks except tank trucks and farm trucks, has been set, as 
in the original order, at 120 percent of the rated load-carrying ability 
of the tires. 

Tank trucks and any motor truck ‘‘controlled and operated by any 
person or persons principally engaged in farming, when used in the 
transportation of agricultural commodities and products thereof, from 
a farm or farms, or in the transportation of farm supplies to a farm or 
farms’’ are exempt from the entire order. 

Whenever two or more carriers affected by the order contemplate 
joint action, they may submit plans covering such action to the ODT. 
Such plans may include one or more of the following steps : 


Staggering of schedules, exchange of shipments, pooling of traffic, 
revenues, or both; joint loading, diversion of traffic, establishment of 
arrangements for the interchange of equipment and establishment of 
joint offices. 

Carriers are directed to establish ‘‘just, reasonable and equitable 
divisions of revenues’’ resulting from such joint action. Unless such divi- 
sions are agreed upon by the carriers or set by the Interstate Commerce 
Commission or the appropriate State regulatory authorities, such divi- 
sions of revenues will be determined by the ODT. 

Tariffs covering changes in operations resulting from compliance 
with the order must be filed with the ICC and applicable State regulatory 
authorities. 
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TiTLE 49—TRANSPORTATION AND RAILROADS 
Cuaprter I]—Orrice or DEFENSE TRANSPORTATION 
(General Order O.D.T. No. 3, Revised) 
Part 501—ConsERVATION OF Motor EQUIPMENT 


Suppart B—ComMon CARRIERS OF PROPERTY 


By virtue of the authority vested in me by Executive Order No. 
8989, issued December 18, 1941, and by Executive Order No. 9156, issued 
May 2, 1942, and in order to assure maximum utilization of the facilities, 
services, and equipment of common carriers by motor vehicle for the 
preferential transportation of materials of war and to prevent shortages 
in motor vehicle equipment necessary for such transportation, as con- 
templated by Section 6 (8) of the Interstate Commerce Act; to conserve 
and providently utilize vital equipment, material, and supplies, includ- 
ing rubber; and to provide for the prompt and continuous movement of 
necessary traffic, the attainment of which purposes is essential to the 
successful prosecution of the war, General Order O.D.T. No. 3,1 as 
amended,” Title 49, Chapter II, Part 501, Subpart B, is hereby revised 
and amended to read as follows: 


It Is Heresy OrpERED, That : 


Sec. 

§01.4 Definitions. 

501.5 Elimination of waste 

501.6 Loading and operating requirements. 

501.7 Exemptions. 

501.8 Special or general permits. 

501.9 Submission of plans for joint action. 

501.10 Interchange of traffic; holding shipments; billing and rates 
applicable. 

501.11 Records and reports. 

501.12 Carrier liability. 

501.13 Division of revenues. 

501.14 Filing of tariffs. 


Autuority: § § 501.4 to 501.14, inclusive, issued under E. O. 
8989, 6 F.R. 6725, and E. O. 9156, 7 F.R. 3349. 


§ 501.4 Definitions. As used herein: 


(a) The term ‘‘person’’ means any individual, firm, copartnership, 
corporation, municipal corporation, association, including a farm co- 
operative association as defined in the Agricultural Marketing Act, ap- 
proved June 15, 1929, as amended, or other type of legal entity, or 
any trustee, receiver, assignee, or personal representative thereof. 


17 F.R. 3004. 
27 F.R. 4118; 7 F.R. 4185. 














(b) The term ‘‘property’’ means anything, except passengers, ca- 
pable of being transported by motor truck. 

(c) The terms ‘‘common carrier’’ and ‘‘carrier’’ mean any person 
which holds itself out to engage in the transportation of property for the 
general public in over-the-road service by motor truck for compensation, 
regardless of the designation of such person under any Federal or State 
statute. 

(d) The term ‘‘motor truck’’ and ‘‘truck’’ mean either (1) a 
straight truck, (2) a combination truck-tractor and semi-trailer, (3) a 
full trailer, (4) or any combination thereof, (5) or any other rubber- 
tired vehicle propelled or drawn by mechanical power when used in the 
transportation of property. 

(e) The term ‘‘gross weight’’ means the aggregate weight of a motor 
truck and its lading. 

(f) The term ‘‘rated load carrying ability’’ as applied to a truck 
means the weight which the tires mounted on the load bearing wheels of 
such truck are capable of carrying as determined in the manner set forth 
in Appendix No. 1 attached hereto. 

(g) The term ‘‘capacity load’’ or ‘‘loaded to capacity’’ as applied to 
a truck mean either (1) the quantity of property, by weight which may 
be carried in said truck, determined by deducting the weight of said 
truck from its rated load carrying ability, or (2) the maximum quantity 
of property, by volume, which may be stowed by efficient methods and 
safely transported in the load bearing space of the truck, whichever 
quantity is the lesser in weight. 

(h) The term ‘‘over-the-road service’? means all operations of a 
motor truck except (1) those within an area which includes any munici- 
pality or urban community and a zone extending twenty-five (25) air 
miles from the boundaries thereof; (2) those within and between con- 
tiguous municipalities or urban communities; and (3) those not more 
than twenty-five (25) miles in length, except those operations by a car- 
rier between its terminals. 

(i) The term ‘‘highway’’ means the roads, highways, streets and 
ways in any State. 

(j) The term ‘‘cireuitous route’’ means any highway route or routes 
or combination thereof, the mileage of which exceeds the mileage of 
the most direct highway route by ten (10) per cent or more. Highway 
mileage of such route shall be as shown in the current edition of the 
Rand MeNally Road Atlas of the United States, Canada, and Mexico. 

(k) The term ‘‘special equipment’’ means any lowbed motor truck, 
or any motor truck the primary carrying capacity of which is occupied 
by mounted machinery. 


§ 501.5 Elimination of waste. Every common carrier shall : 


(a) Eliminate wasteful operation and duplication of parallel ser- 
vices, and curtail schedules and services to the extent necessary to carry 
out the purposes of this subpart; 

(b) Curtail the speed of motor trucks to 40 miles per hour or less; 

(¢) Conserve and properly maintain tires, motor trucks, and other 
facilities necessary in conducting the business of such common carrier; 
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(d) Lease or rent motor trucks whenever practicable and to the ex- 
tent necessary to carry out the purposes of this subpart. 


§ 501.6 Loading and operating requirements 


(a) No common carrier shall operate any motor truck in over-the- 
road service unless it is loaded to capacity, except as follows: 


(1) A motor truck, while outbound from the origin point of a trip 
to the point most distant therefrom to which the truck is operated 
on such trip, and also while inbound, may be operated on a portion of 
the route or routes traveled while empty or partially laden, if, during 
the course of the outbound or inbound movement, the truck is laden 
with a capacity load while operated over a considerable portion or 
segment of the route or routes traveled in over-the-road services, and 
if the carrier uses due diligence as hereinafter provided in maintaining 
a capacity load upon the truck at all times while en route. 

(2) No earrier shall be deemed to have used due diligence as 
provided in subparagraph (1) of this paragraph (a) in loading or main- 
taining a capacity load upon a truck unless, consistent with any prior 
commitments involving the use of said truck en route, the carrier and 
its representatives, including the representative in immediate control 


_and possession of the truck, shall have endeavored in good faith, prior 


to its departure from any point with less than a capacity load, to ob- 
tain sufficient freight for loading the truck with a capacity load at 
such point and, failing in this, shall have endeavored in good faith to 
secure as much freight as possible for loading on said truck at such 
point, by making appropriate inquiry at and registering with the joint 
information office, established pursuant to General Order O.D.T. No. 
13* or by a State with the approval of the Office of Defense Transpor- 
tation, at or near such point and, if there be no such office at or near 
such point, by making appropriate inquiry of other carriers at their 
offices or terminals, or both, located at such point. Nor will due dili- 
gence be deemed to have been used unless, consistent with prior commit- 
ments involving the use of the truck en route, the carrier and his said 
representative or representatives shall have accepted for shipment and 
transported all freight to the load capacity of the truck found to have 
been available by such inquiry, for transportation to the point of desti- 
nation of the motor truck or to any point intermediate to or beyond such 
destination point; nor unless, when a truck has been discharged of all 
lading at any point on a trip and upon such inquiry no freight is found 
available for transportation on said truck pursuant to the provisions of 
said subparagraph (1), the carrier shall have endeavored in good faith to 
lease or rent such truck, consistent with prior commitments involving 
the use of the truck en route, to another person for transportation of 
property. 

(3) Nothing in this subpart contained shall be construed to require 
the loading of a motor truck to such an extent that the gross weight of 


37 F.R. 5066. 











the truck will exceed the actual safe capacity of any bridge or other 
structure en route, as determined by State or local authorities, or will 
exceed the maximum gross weight limitations prescribed by the appli- 
cable State law, proclamation, or regulation, Federal statute, or Execu- 
tive Order, whichever is currently controlling, but such truck shall be 
loaded as nearly to the extent required by this subpart as may be con- 
sistent with such applicable limitations. 

(4) A motor truck which has been so disabled en route that a 
- capacity load cannot be transported or carried thereon may be operated 
in over-the-road service empty or partially laden to the nearest point 
where the common carrier operating said truck maintains, provides, or 
can obtain repair services. 


(b) No common carrier shall: 


(1) Operate, in over-the-road service any motor truck, the gross 
weight of which exceeds by more than twenty (20) per cent its rated 
load-carrying ability, or 

(2). Accept or receive any property for transportation over a 
circuitous route, except when adequate common carrier service on or 
along such route is not otherwise available ; or except when operation over 
the direct route may be unsafe, impossible, or more destructive of tires. 


(c) The provisions of this subpart shall not be so construed or 
applied as to require any common carrier to perform any transportation 
service, the performance of which by it is not authorized or sanctioned 
by law or to render any such service beyond its transportation capacity. 


§ 501.7 Exemptions. (a) The provisions of paragraph (a) of § 501.6 
of this subpart shall not apply to or include the following: 


(1) Any motor truck while actually transporting exclusively high 
explosives, such as, and including, dynamite, blasting caps, detonation 
fuses, black powder, gun powder, and other like explosives, susceptible 
to detonation by a blasting cap, and the accessories necessary for the 
use of the foregoing ; 

(2) Any motor truck while operated under direction of the armed 
forces of the Federal or a State government ; 

(3) Any motor truck when engaged exclusively in the transporta- 
tion of repair or service men and their supplies or equipment; 

(4) Any motor truck operated exclusively in connection with the 
construction and maintenance of essential telegraph, telephone, organized 
radio communications, electric light and power, gas, and water supply 
utilities, and pipelines, railroads, street railways and public highways. 

(5) Any motor truck operated in emergencies exclusively for the 
purpose of making deliveries of medicines or other supplies or equipment 
necessary for the protection or preservation of life, health or public 
safety ; 

(6) Any motor truck operated exclusively for the purpose of collect- 
ing and disposing of sewage or garbage or rendering other sanitation 
services, pursuant to governmental order, regulation or contract. 
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(b) The provisions of paragraph (a) and subparagraph (1) of 
paragraph (b) of § 501.6 shall not apply to the operation of any special 
equipment ; 

(ec) The provisions of this subpart shall not apply to: 


(1) Any motor truck, the primary carrying capacity of which is 
occupied by a mounted tank or tanks; 

(2) Any motor truck controlled and operated by any person or 
persons principally engaged in farming, when used in the transportation 
of agricultural commodities and products thereof, from a farm or farms, 
or in the transportation of farm supplies to a farm or farms. 


§ 501.8 Special or general permits. The provisions of this subpart 
shall be subject to any special or general permit issued by this Office to 
meet specific needs or exceptional circumstances, or to prevent undue 
hardship. 


§ 501.9 Submission of plans for joint action. Whenever joint action 
between two or more common carriers is contemplated in order to accom- 
plish any of the purposes of this subpart, such common carriers may 
formulate and submit to this Office for consideration, a plan or plans 
designed to accomplish such purposes by one or more of the methods 
described below : 


(a) Alternate or stagger motor truck schedules between two or more 
points ; 

(b) Reciprocally exchange shipments of property between two or 
more points ; 

(ec) Pool traffic, revenues, or both, between two or more points; 

(d) Jointly load for transportation or operate a motor truck or 
trucks between two or more points; 

(e) Divert traffic, operate joint terminals or joint pick-up or de- 
livery vehicles ; 

(f) Establish arrangements with other carriers for the interchange 
of equipment ; 

(g) Appoint one of their own number or any other person or carrier 
to act as its or their individual, common or joint agent, to concentrate, 
receive, load, forward, carry, unload, distribute, and deliver property; 
receive, account for, and distribute gross or net revenues therefrom, or 
otherwise handle or conduct the carrier’s business as common carriers of 
property upon just and reasonable terms and conditions: Provided, That 
this subpart shall not be construed to authorize any common carrier or 
carriers to operate in any of the methods described in this section un- 
less directed so to do by the Office of Defense Transportation or unless 
pursuant to a contract, agreement or combination approved by the Inter- 
state Commerce Commission or a State regulatory body. 


§ 501.10 Interchange of traffic; holding shipments; billing and 
rates applicable. (a) Every common carrier whether by rail, motor, 
water, or otherwise, shall accept and receive from any common carrier 
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as defined herein and transport all shipments of every kind. Such ship- 
ments shall be handled and transported in the same expeditious and 
efficient manner as shipments of a like nature received from any other 
source. 

(b) No common carrier shall hold, carry over, store, or warehouse 
any shipment at any one station, except the final destination of the 
shipment, for longer than 36 hours, or at two or more such stations 
for an aggregate period of more than 48 hours, except where there is no 
other common carrier by rail, motor, water, or otherwise, capable of 
transporting the shipment consistent with the provisions of this subpart. 

(c) Whenever a shipment is interchanged or diverted pursuant to 
the provisions of this § 501.10 the shipment shall be accepted and re- 
ceived by the carrier with which interchange is made or to which diverted 
at the connecting or diverting carrier’s station or at the consignor’s 
door, as the case may be, and such carrier shall load, transport, for- 
ward, or deliver, as the case may be, such shipment as the agent of the 
carrier which first accepted the shipment for transportation and under 
and pursuant to its rates, rules, regulations and practices, and shall 
honor and conform to its bill of lading or other billing, except as to 
any routing instructions therein inconsistent with the requirements 
of this § 501.10. 


§ 501.11 Records and reports. Every common carrier shall prepare 
and maintain such records, and make such reports, as this Office may 
hereafter require for the purpose of this subpart, and keep such records 
available and open for inspection at all reasonable times for examina- 
tion by an accredited representative of this Office. 


§ 501.12 Carrier liability. Common carrier responsibility to the 
owner of any property being transported and among the carriers partici- 
pating in such transportation shall be as provided by law for initial, 
terminating, intermediate, or delivering carriers. 


§ 501.13 Division of revenues. Every common carrier by rail, motor, 
water, or otherwise, shall establish just, reasonable and equitable divis- 
ions of revenues derived from transportation performed pursuant to this 
subpart. Unless the division of revenues from any interchanges or diver- 
sion of shipments made pursuant to the provisions of this subpart shall 
have been agreed upon by the interested carriers, or shall have been pre- 
scribed by the Interstate Commerce Commission, or by the appropriate 
State regulatory body, such revenues shall be divided as this Office shall 
order. 


§ 501.14 Filing of tariffs. Every common carrier required by law 
to file tariffs of rates, charges, rules or practices shall file forthwith with 
the Interstate Commerce Commission in respect of transportation in 
interstate or foreign commerce and with each appropriate State regula- 
tory body in respect of transportation in interstate commerce, and pub- 
lish in accordance with law, and continue in effect only for the duration 
of the present emergency unless otherwise ordered, tariffs, or appropriate 


























supplements to file tariffs, setting forth any changes in the rates, charges, 
rules, regulations, or practices of such common carrier which may be 
necessary to accord with this subpart, together with a copy of this sub- 
part; and forthwith shall apply to said Commission and each such regu- 
latory body for special permission for such tariffs or supplements to be- 
eome effective on one-day’s, or the absolute minimum period of, notice. 


Subpart B of Part 501 of Chapter II of Title 49 of the Code of Fed- 
eral Regulations (General Order O.D.T. No. 3) be and the same is hereby 
eancelled effective as of the date this subpart becomes effective: Pro- 
vided, however, That the provisions of this subpart which are consistent 
with the provisions of said Subpart B shall be deemed and construed to be 
in continuation thereof. 

This subpart shall become effective and shall supersede said Subpart 
B (General Order O.D.T. No. 3) on August 1, 1942. 


Issued at Washington, D. C. this 13th day of July, 1942. 


/s/ JosePH B. Eastman, 
Director of Defense Transportation. 














Appendix No. 1 
Under the terms of § 501.4 (f) of this subpart, the rated load car- 


rying ability of the tires mounted on the running wheels of a motor truck 
shall be determined by multiplying the number of tires mounted on the 
running wheels of such motor truck, of the size and description actually 


used, by the number of pounds appearing opposite the description of such 
tires in this Appendix. 


EXAMPLE: 


A motor truck uses 10 running tires, size 9.00-20, ten ply. 
The rated load carrying ability of each such tire, in pounds 
per tire, as shown in this Appendix, is 3450. Multiply 10 
(number of tires) by 3450 (rated load carrying ability of each 
tire). The result is 34,500 pounds, which is the ‘‘rated load 
carrying ability’’ of the motor truck as defined in § 501.4 (f). 


Truck Type Tires Usep In Motor Truck OPERATIONS 





Description of Tires Rated Load Carrying Ability 
Size No. of Plies In Pounds per Tire 
5.00-16 4 730 
5.00-16 6 835 
5.50-16 4 840 
5.50-16 6 955 
6.00-16 4 990 
6.00-16 6 1130 
6.00-17 6 1250 
6.00-20 6 1400 
6.00-20/30x5 8 1700 
6.00-24 /34x5 8 1950 
6.25-16 4 1065 
6.25-16 6 1210 
6.50-16 4 1135 
6.50-16 6 1290 
6.50-17 6 1500 
6.50-18 6 1575 
6.50-20 6 1700 
6.50-20 /32x6 8 1950 
Light Truck 15” 6 1500 
Light Truck 15” ‘ 1700 
7.00-15 6 1415 
7.00-15 8 1575 
7.00-16 6 1485 
7.00-16 8 1650 
7.00-17 6 1550 
7.00-17 8 1725 
7.00-18 8 1800 
7.00-20 8 1950 
7.00-20 /32x6 10 2250 

































































Description of Tires Rated Load Carrying Ability 











Size No. of Plies In Pounds per Tire 
a 7.00-24/36x6 10 2575 
th 7.50-15 6 1595 
lly 7.50-15 . 1825 
ah 7.50-15 10 2225 
7.50-16 6 1660 
7.50-16 ~ 1850 
7.50-17 . 2000 
7.50-18 . 2100 
ly. 7.50-18 /32x7 10 2500 
ods 7.50-20 . 2250 
10 7.50-20/34x7 10 2700 
ach 7.50-24 ~ 2550 
ad 7.50-24/38x7 10 3100 
f). 825-15 10 2275 
8.25-15 12 2600 
8.25-16 6 1770 
ity 8.25-16 ~ 2000 
8.25-18 10 2550 
aa 8.25-18 12 2925 
8.25-20 10 2750 
8,25-20 12 3150 
8.25-22 10 2950 
8.25-24 10 : 3125 
8.25-24 12 3600 
9.00-15 10 2875 
9.00-15 12 3200 
9.00-18 10 3225 
9.00-18 12 3600 
9.00-20 10 3450 
9,00-20 /36x8 12 3850 
9.00-22 10 3675 
9.00-24 10 3925 
9,00-24 /40x8 12 4375 
10.00-15 (9.75-15) 12 3375 
10.00-18 (9.75-18) 12 3775 
10.00-20 (9.75-20) 12 4000 
10.00-20/38x9 14 4350 
10.00-22 (9.75-22) 12 4275 
10.00-24 (9.75-24) 12 4550 
10.00-24 /42-9 14 4925 
11.00-18 (10.50-18) 12 4200 
11.00-20 (10.50-20) 12 4500 
11.00-20 (10.50-20) 14 4850 
11.00-22 (10.50-22) 12 4750 
11.00-24 (10.50-24) 12 5000 
11.00-24 (10.50-24) 14 5400 


12.00-18 (11.25-18) 14 5125 



































Description of Tires Rated Load Carrying Ability 

Size No. of Plies In Pounds per Tire Bie _ 
12.00-20 (11.25-20) 14 5475 525/5 
12.00-20/40x10 16 5875 525/5 
12.00-22 14 5800 600-1 
12.00-24 (11.25-24) 14 6150 600-1 
12.00-24/44x10 16 6600 600-1 
13.00-20 (12.75-20) 16 6750 600-1 
13.00-24 (12.75-24) 16 7575 600-1 
14.00-20 (13.50-24) 16 8200 600-1 
14.00-20 (13.50-20) 18 8700 600-1 
14.00-24 (13.50-20) 16 9150 600-1 
14.00-24 (13.50-24) 18 9700 600-£ 
No. 10 6 1100 600-¢ 
No. 11 6 1100 625-' 
No. 12 6 1200 625-: 
No. 13 6 1300 625/ 
No. 14 6 1400 625/ 
No. 15 6 1500 650- 
No. 16 6 1600 650- 
No. 17 8 1700 650- 
No. 18 8 1800 650- 
No. 19 ~ 1900 650. 
No. 20 10 2000 650. 
No. 22 10 2200 650 
No. 28 10 2800 650 
No. 34 10 3400 650 
No. 40 12 4000 650 
No. 42 12 4200 700 
No. 44 12 4400 fh 700 
No. 48 12 4800 70€ 
No. 50 12 5000 706 
No. 52 12 5200 

Passenger Type Tires Used In Motor Truck Operations 70 
440/450-21 4 800 ~ 
440/450-21 6 ’ 900 70 
475/500-19 4 895 70 
475 /500-19 6 1005 70 
475 /500-20 4 925 15 
475 /500-20 6 1035 a 
500-16 4 710 it 
550-16 4 810 
550-16 6 900 , 
525 /550-17 4 955 7 
525 /550-17 6 1075 
525/550-18 4 1000 7 
525 /550-18 6 1125 7 











Description of Tires 





Rated Load Carrying Ability 





Size No. of Plies In Pounds per Tire 
525/550-19 4 1040 
525/550-19 6 1170 
600-16 4 915 
600-16 6 1065 
600-17 4 1025 
600-17 6 1155 
600-18 4 1070 
600-18 6 1205 
600-19 4 1115 
600-19 6 1255 
600-20 4 1190 
600-20 6 1350 
625-16 4 985 
625-16 6 1140 
625/650-16 4 1050 
625/650-16 6 1215 
650-16 4 1050 
650-16 6 1215 
650-17 4 1175 
650-17 6 1320 
650-18 4 1225 
650-18 6 1375 
650-19 4 1270 
650-19 6 1430 
650-20 4 1320 
650-20 6 1500 
700-15 4 1095 
700-15 6 1330 
700-16 4 1145 
700-16 6 1395 
700-17 4 1300 
700-17 6 1465 
700-18 4 1355 
700-18 6 1525 
700-19 4 1405 
700-19 6 1585 
700-20 4 1500 
700-20 6 1700 
750-15 4 1180 
750-15 6 1500 
750-16 4 1235 
750-16 6 1560 
750-17 4 1460 
750-17 6 1645 
750-18 4 1520 
750-18 6 1710 
750-19 4 1580 











Description of Tires Rated Load Carrying Ability 





Size No. of Plies In Pounds per Tire 
750-19 6 1775 
750-20 4 1700 
750-20 6 1900 
825-15 4 1260 
825-15 6 1625 
825-16 4 1320 
825-16 6 1700 
900-15 6 1800 
900-16 6 1875 


TrTLE 49—TRANSPORTATION AND RAILROADS 
Cuaptrer II—Orrice or DEFENSE TRANSPORTATION 


(Amendment No. 3 to General Order O.D.T. No. 3; 
Amendment No. 3 to General Order O.D.T. No. 4; 
Amendment No. 4 to General Order O.D.T. No. 5) 


Part 501—ConsErRvATION OF Motor EQuIPMENT 


Susppart B—CommMon CARRIERS OF PROPERTY 
Suppart C—Contract CARRIERS OF PROPERTY 
Suppart D—PrivaTe CARRIERS OF PROPERTY 


By virtue of the authority vested in me by Executive Order No. 
8989, approved December 18, 1941, and by Executive Order No. 9156, 
approved May 2, 1942; 

It is hereby ordered, That the return trip provisions contained in 
paragraph (b), § 501.6, of General Order O.D.T. No. 3;! paragraph (b), 
§ 501.18, of General Order O.D.T. No. 4;? and paragraph (b), § 501.26, 
of General Order O.D.T. No. 5,3 be and the same are hereby revoked, 
effective July 13, 1942. 

Issued at Washington, D. C. this 13th day of July, 1942. 


JosePH B. EasTMAn, 
Director of Defense Transportation. 





17 F.R. 3004. 
27 F.R. 3005. 
87 F.R. 3007. 
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